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ACCIDENTS ON THE HIGHWAY. 


A correspondent in Indiana writes as fol- 
lows: 

** A person hitches a team of horses attached to a 
wagon in a public street to a hitching post on the side- 
walk, and while so fastened by a new hitching strap 
they take fright, run away, breaking their fastenings 
and run upon and against a party on his sidewalk at 
his house, who, stooping at his work without knowing 
of their approach, was injured. The team was fright- 
ened by another team that had run away, and it seems 
that the team doing the injury had by their owner been 
tied or fastened by a new hitching strap, so that the 
only negligence, if any, was in hitching them where he 
did on the side of a public street in a city. There is 
no ordinance prohibiting such hitching of animals, as 
there is in some cities. Do you remember any case 
that in its facts is like this one, and in which the 
plaintiff on such proof only recovered, or is the fact of 
hitching them in the public street, their breaking 
loose, being scared by a runaway team, sufficient 
negligence to entitle the plaintiff, who was at his legit- 
imate work (a blacksmith) on a part of his sidewalk 
very near the door of his shop, sufficient to enable 
him to recover? If you know of, or can find without 
too much trouble, any such case, it will be an accom- 
modation to me, a subscriber to your JOURNAL. If 
you find one please send it to me.’’ 


We get a great many letters of this kind, in 
which subscribers (and some who are not sub- 
scribers) desire opinions on cases which they 
have in hand. We are always glad to answer 
such inquiries when the information is at 
hand, and can be sent without labor. But 
the above letter opens up an inquiry of gen- 
eral interest, and therefore we propose to 
make it the text of a few remarks. 

It is obvious that there were three factors 
in this catastrophe. 1. Team A, which first 
ran away, frightening team B, which ran over 
the blacksmith. 2. Team B, which, frightened 
by team A, ran over the blacksmith. 3. 
The blacksmith who carried on the business 
of blacksmithing on the public street. 

1. Whether the owner of team A is liable, 
depends upon whether he was negligent in 
letting his team escape, and whether this 
negligence, if any, was the proximate cause 
of the injury to the blacksmith. If we turn 
to the adjudications for an answer to this 
question we shall find with the doge in 
Othello, that 

‘‘<There is no composition in these news. ’°’ 
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The general rule is that where an injury is 
the combined result of the negligence of 
the defendant, and an accident for which 
neither the plaintiff nor the defendant is re- 
sponsible, the defendant must pay damages, 
unless the injury would have happened if he 
had not been negligent. To _ illustrate: 
A is passing along the street in his chaise, 
when the dog of B leaps at his horse; the 
horse takes fright and becomes unmanage- 
able ; in endeavoring to restrain him a rein is 
broken ; in consequence of this the chaise is 
dashed against a post and broken. The at- 
tack of the dog, and not the breaking of the 
rein, is the proximate cause of the injury; 
and under a statute making the owners of 
vicious dogs liable for damages caused by 
them,” B must pay damages to A.? A and 
B are traveling upon a turnpike road, each 
with a horse and wheeled vehicle, B imme- 
diately behind A, and in consequence of ob- 
structions in the road, negligently left there 
by the turnpike company, the harness of B, 
though made of good and sufficient material, 
breaks, and thereby the horse of B becomes 
frightened and ungovernable and runs with 
his wagon upon A, injuring him. Here the 
negligence of the turnpike company is the 
proximate cause of A’s injury, and such com- 
pany is liable to him in damages. A road is 
cut around a precipitous mountain side, at 
the foot of which flows a river. The side of 


1 Palmer v. Andover, 2 Cush. 600; Titcomb v. 
Fitchburg k. Co. 12 Allen, 254; Austin v. New Jersey 
Steamboat Co. 48 N. Y. 75; Lords Bailiff—Jurats of 
Romney Marsh vy. Trinity House, L. R. 5 Exch. 204, 
(affirmed L. R. 7 Exch. 247; see Thompson Neg. 1063; 
Atchison v. King, 9 Kan. 550; Clark v. Barrington, 
41 N. H. 52; Kelsey v. Glover, 15 Vt. 708; Lower 
Macungie Township v. Merkhoffer, 71 Pa. St. 276; 
Hey v. Philadelphia, 81 Pa. St. 44; Morse v. Rich- 
mond, 41 Vt. 435; Seigel v. Eisen, 41 Cal. 109; Tuckcr 
v. Henniker. 41 N. H. 317; Winship v. Enfield, 42 
N. H. 197; Woodward v. Aborn, 35 Me. 271: Macauley 
v. New York, 67 N. Y. 602; Thomas v. Hook, 4 Phila. 
119; Holley v. Winooski Turnpike Co., 1 Aik. 74; 
Byrne v. Wilson, 151. R. C. L. 3382; Hunt v. Pownal, 
9 Vt. 411: Powell v. Deveny, 3 Cush. 300: Joliet v. 
Verley, 35 Ill. 58; Lacon v. Page, 48 Ill. 499; Aurora 
v. Pulfer, 56 Ill. 270; Hull v. Kansas City, 34 Mo. 598 ; 
Ward v. North Haven, 438 Conn. 148; Baldwin v. 
Greenwoods Turnpike Co., 40 Conn. 238; Contra, 
Wilson v. Susquehanna Turnpike Co., 21 Barb. 68; 
Bigelow v. Reed, 51 Me. 325; Proctor v. Jennings, 6 
Nev. 838. Compare Parker vy. Union Woollen Co., 
42 Conn. 399. 

2 Rev. Stat. Mass. Chap. 58, § 13. 

3 Sherman v. Favour, 1 Allen, 191. See also Sneesby 
v. Lancashire ete. R. Co. L. R. 9 Q. B. 268. 

4 Goshen Turnpike Co. v. Sears, 7 Conn, 86, 94, 
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the road toward the river is insufficiently 
guarded. At this point a bolt in the wagon 
of a traveler becomes accidently unfastened, 
whereby the fore wheels of his wagon turn 
suddenly out of the road, and the wagon is 
percipitated down the embankment, and the 
traveler injured. The traveler has been 
guilty of no contributory negligence. The 
town must pay the damages.®° The horse of 
a traveler accidentally takes fright, and run- 
ning away receives or inflicts an injury by 
coming in contact with a defect in the high- 
way. ‘The town is not liable, the damages be- 
ing too remote.® <A town negligently con- 
structs a bridge without railings. In crossing 
it, the horse of a traveler becomes accident- 
ally frightened; the carriage is thrown into 
the water and the traveler injured. The town 
is not liable, for the fright of the horse, and 
not the failure of the town to provide the 
bridge with a railing is the proximate cause 
of the damage. 

But if a defect in a highway causes such a 
breaking and derangement of a safe and 
proper vehicle that the direct and natural con- 
sequence is the frightening of a kind, safe, 
and well broken horse, and putting him be- 
yond the control of a reasonably skilful and 
‘areful driver, the town liable to repair the 
highway, and having notice of the defect, 
must answer for the consequences, although 
the ultimate injury occurs, fortunately for all 
concerned, on a spot where the way may be 
smooth and not defective.® Thus A, a 
female, is traveling along a highway which the 
town has negligently permitted to become 


rough and out of repair. While passing over’ 


a rock and a rut, the bolt comes out of the 
whippletree, and the whippletree strikes the 
heels of the horse ; whereat the horse becomes 
frightened, and after running violently down 
a steep hill, stumbles and falls on a level 
place, throwing A out of the carriage and in- 
juring her. If the defects in the highway 
caused the bolt to come out, the negligence 


5 Hunt. v. Pownal, 9 Vt. 411. <A similar ruling was 
made on similar facts in Palmer vy. Andover, 2 Cush. 
600; one of the judges, understood to have been Chief 
Justice Shaw, (see Moulton y. Sanford, 51 Me. 130,) 
dissented. 

6 Davis v. Dudley, 4 Allen, 557. 

7 Moulton y. Sanford, 51 Me. 127; (Davis, Cutting, 
Kent, Walton and Barrows, JJ., concurring; Apple- 
ton, C. J., and Rice and Dickerson, JJ., dissenting. 

8 Willey v. Belfast, 61 Me. 569. To the same point, 
Topeka vy. Tuttle, 5 Kan. 311, 322. 





of the town was the proximate cause of the 
injury, and not the stumbling of the horse. 
It is to be deemed all one catastrophe, from the 
passing of the vehicle over the rock and rut un- 
til A strikes the ground.’ But if a horse draw- 
ing a vehicle driven with due care, becomes 
frightened in consequence of the vehicle 
pitching into a hole in the highway, negligent- 
ly suffered to remain there bythe city, and 
running away escapes control of its driver and 
turns, and, at the distance of fifty rods from 
the defect in the highway, knocks down a 
pedestrian who is tiaveling along the highway 
in the exercise of reasonable care, the negli- 
gence of the city is not the proximate cause 
of the injury to the pedestrian, although no 
other cause intervenes between the taking 
fright of the horse and the receiving of the 
injury.!° 

Again, if the concurrent or successive neg- 
ligence of two persons combined together re- 
sults in an injury to a third person, he may 
recover damages of either or both.!! Thus, 
A leaves his horse and cart standing in the 
street without any person to watch them, and 
a passer-by strikes the horse, in consequence 
of which damage ensues. A is answerable 
for such damage,!? An omnibus overturns, 
precipitating a passenger into the lock of a 
canal. <A third person, for whose acts the 
proprietors of the omnibus is not responsible, 
lets the water into the canal, in consequence 
of which the the passenger is drowned. The 
proprietor of the omnibus must pay damages 
for the death of the passenger.!% 

Let us look further. If A is guilty of a 
negligent act which would not have produced 
the catastrophe but for the subsequent inter- 
vening negligence of B, such negligence of B 
not being a result which A might reasonably 


9 Willey v. Belfast, supra. 

10 Marble vy. City of Worcester, 4 Gray, 395. 

11 Burrows v. March Gas and Coke Co., 11 Allen, 
500; Illidge v. Goodwin, 5 Car. & P. 190; Lynch v. 
Nurdin, 1 Q. B. 29; Lockhart v. Lichtenthaler, 46 Pa. 
St. 151; MeCahill v. Kipp, 2E. D. Smith, 413; Peck 
v. Neil, 3 McLean 26; Smith v. Dobson, 3 Scotts, N. 
R. 336; Congreve v. Morgan, 18 N. Y. 84; Irwin v. 
Fowler, 5 Robt. 482; Ricker v. Freeman, 50 N. H. 
420; Wheeler v. Worcester, 10 Allen, 591; Chapman 
v. New Haven etc. R. Co., 19 N. Y. 341; Colegrove v. 
New Haverrete. R. Co. 20 N. Y. 492; Barrett v. Third 
Avenue R. Co. 45 N. Y. 628; McMahon y. Davidson, 
12 Minn. 357; Griggs v. Fleckenstein, 14 Minn 81, 93; 
Philadelphia v. Weller, 4 Brews. 24; Carpenter v. 
Central Park R. Co.. 11 Abb. Pr. (N. 8.) 416. 

12 Illidge v. Goodwin, 5 Car. & P. 190. 

13 Byrne v. Wilson, 15 Ir. C, L. 382. 
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anticipate, nor one against which it was his 


duty to guard, A will not be responsible for 
the resulting damages.’*. But an interven- 
ing act of an independent voluntary agent 
does not arrest causation, nor relieve the per- 
son doing the first wrong from the conge- 
quence of his wrong, if such intervening act 
was one which would ordinarily be expected 
to flow from the act of the first wrong-doer. 

Thus A negligently leaves his horse un- 
hitched in a crowded street. The horse runs 
away, and while going violently down the 
street, people run towards it endeavoring to 
stop it. This causes the horse to swerve from 
the course it is taking, and brings it into con- 
tact with the horse and sleigh of B, causing 
damage to B. A is answerable for the dam- 
age which B has thus sustained.!© So A,a 
dealer in lumber, negligently piled some tim- 
bers on each other near a passage way. A wheel 
of the wagon of B, a customer, casually 
caught in a timber projecting from the pile, 
and threw the whole structure down upon C, 
another customer. Although the timbers had 
been thus piled several months before the ac- 
cident, it was held that the negligence of A 
was the proximate cause of the injury to C.!° 
In another case hoisting-shears were held in 
position by two guys. A stevedore cast the 
front guy loose, and did not refasten it. The 
next day some boys swung on the rear guy, 
and caused the shears to fall and break. 
They would not have fallen but for the swing- 
ing of the boys, and the swinging of the boys 
would not have caused them to fall 
had the stevedore refastened the front guy. 
The court held that the stevedore was not 
liable for the injury to the sheares caused by 
the fall.1’7 The servant of A, at the close of 
his day’s work, negligently left his truck in a 
public street, with the shafts shoved up in the 
customary manner and supported by a plank. 
The driver of B’s truck proceeding with ordi- 
nary care and skill, accidentally drove his 
truck into A’s truck, whereby the shafts were 
knocked down, swung around horizontally 


4 Carter v. Towne, 103 Mass. 507; Davidson v. 
Nichols, 11 Allen, 514; Parker vy. Cohoes, 10 Hun, 
531. Compare Clark v. Chambers, L. R.3Q. B. Div. 
327; 8. Cc. 7 Cent. L. J. 11; Doggett v. Richmond ete. 
R. Co., 78.N. C. 305. 

5 Griggs v. Fleckenstein, 14 Minn. 81. 

16 Pastene v. Adams, 49 Cal. 87. 

17 Tutein v. Hurley, 98 Mass. 211. 
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upon the sidewalk, and struck C, a passer-by. 
A was held liable to pay damages to C.*_ If 
A negligently leaves a dangerous machine in 
a street or other public place, and B, a child, 
in playing with it, sets it in motion or throws 
it down, so that it injures C, another child, A 
must pay damages to C, notwithstanding the 
intervening negligence of B.19 

Confusing as these decisions seem to be, 
there is a principle running through all 
of them, and it is this: An act or omis- 
sion is never deemed the proximate cause of 
an injury, unless the actor, under all the cir- 
cumstances surrounding him, ought reasona- 
bly to have foreseen that it would result in 
such injury.?° 

Now, applying this principle, suppose that 
the owner of team A was negligent in fasten- 
ing his team, or in driving them, so that they 
escaped from his control and ran away, he 
still would not be liable to the blacksmith ; 
for a reasonable man could not foresee, (1) 
that his horses running away would cause the 
team of B, securely fastened, to break loose ; 
(2) that the team of B, breaking loose, would 
also run away; (3) that a blacksmith would 
be at work at his ‘‘legitimate business’’ on the 
sidewalk; and (4) that the team of B, so 
frightened, would run over such blacksmith 
while so at work. He might well be held to 
have foreseen that his horses running away 
would do damage, but he could not reason- 
ably be held to have foreseen that they would 
do such remote damage as this. Of course 
there may be facts in the case not stated by 
our correspondent which would change the 
application of the rule we have made. 


18 Powell v. Deveney. 3 Cush. 300. 

19 Whether A was guilty of negligence in exposing 
the machine is, as in most other cases, a question of 
fact for the jury. Lane v. Atlantic Works, 107 Mass. 
104. Compare Mangan y. Atterton, L. R. 1 Exch. 
238; s.c. 35L. J. Exch. 161; 14 Moak Rep. 771; 4 
Hurl & Colt, 388: Hughes v. Macfie, 2 Hurl. & Colt, 
744; s.c. 10 Jur. (NS.) 682; 33 L. J. Exch. 177; 12 
Moak Rep. 315. 

2 McKinstry, J., in Henry v. Southern Pacific R. 
Co., 50 Cal. 183; Rigby v. Hewitt, 5 Exch. 240 ; Fair- 
banks v. Kerr, 70 Pa. St. 86; Morrison vy. Davis, 20 
Pa. St. 171; McGrew v. Stone, 53 Pa. St. 436; Seott 
v. Hunter, 46 Pa. St. 192; Lake v. Milliken, 62 Mo. 
240; Stark v. Lancaster, 57 N. H. 88; Atchison ete. 
R. Co. v. Stanford, 12 Kan. 354; Marble v. Worces- 
ter, 4 Gray, 395; Bennett v. Lockwood, 20 Wend. 
223; Proctor v. Jennings, 6 Nev. 83; Doggett v. 
Richmond etc. R. Co., 78 N. C. 305; Phillips v. Dick- 
erson, 85 Ill. 11; State v. Manchester etc. R. R. 52 N. 
H. 528, 552. 
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2. As to the liability of the owner of team 
B, there is no evidence whatever on the facts 
as stated by our correspondent to charge him. 
There was no ordinance forbidding him to 
hitch his team to a hitching post on the side 
of the street. It was therefore not an unlaw- 
ful act. No doubt everybody so hitched their 
horses in the particular town. It was there- 
fore not a negligent act; for negligence is a 
want of ordinary care, and it cannot be said 
to be a want of ordinary care for a person to 
do what everybody does. Unless, therefore, 
there was some negligence in the manner in 
which he hitched them—and our correspond- 
ent’s letter does not show that there was 
there was no liability on his part. 

3. If any one was guilty of negligence in 
respect of the injury which happened to the 
blacksmith, was the blacksmith guilty of con- 
tributory negligence such as would bar a re- 
covery of damages? We do not suppose any 
one will assume fora moment that to carry 
on the business of blacksmithing on the side- 
walk is a proper and lawful use of it. But 
the fact that a man is negligent, is commit- 
ting a nuisance or is otherwise violating the 
law, does not justify another man in injuring 
him, if’such injury can be avoided by the 
exercise of ordinary care. This rule has 
been held in favor of an ass,*4 a hog,?? and 
an oyster,?? and we suppose it would hold 
good in favor of a blacksmith, although one 
humane court has denied its application in 
favor of achild.2* Then, although the black- 
smith was guilty of a nuisance in turning the 
sidewalk into a blacksmith shop, and in ex- 
posing his person there to the vicissitudes of 
highway travel while his mind was abstracted 
by the metaphysics of horse-shoeing, this 
would not justify the owner of team A, or the 
owner of team B, in running him down if 
they could have avoided the accident by the 
exercise of ordinary care. But we should 
suppose that his negligence in thus exposing 
his person under the circumstances stated, 
would be a more immediate cause of the in- 
jury than either the negligence of the owner 
of team A or the owner of team B. 





21 Davies v. Mann,10 Mees. & W. 545; s. c. 2 Thomp. 
on Neg. 1105. 

2 Kerwhacker vy. Cleveland ete. R. Co. 3 Ohio St. 
172; s. Cc. 1 Thomp. Neg. 472. 

23 Colchester vy. Brooke, 7 Q. B. 330. 

24 Hatfield v. Roper, 21 Wend. 615 





PROOF OF THE CORPUS DELICTI. 


A singular case which was disposed of in the 
Metropolitan [Dublin] Police Court on Tuesday 
last is suggestive in reference to the law governing 
the proof of the corpus delicti (i. e., the substan- 
tial crime, or act of guilt), where the death ofa 
human being is in question. William Roberts, 
master of the schooner ‘‘Mary Roberts,’’ was 
charged by a woman named Clara Enwright with 
having, on the 24th ult., between two and three 
o’clock in the morning, deliberately thrown an 
unfortunate girl named Fanny Brown into the 
Liffey, whereby she was drowned. Enwright de- 
posed that on the night of the 23d she and a girl 
named Fanny Brown went on board the *‘Mary 
Roberts” with the defendant, and that they re- 
mained in the cabin with him and one Jones, the 
mate, until about half-past two o’clock; that they 
then came on deck, and that she then saw Roberts 
deliberately (no reason whatever being alleged) 
throw the girl Fanny Brown into the river. En- 
wright described the girl alleged to have been 
killed, and said she lived somewhere near Fade 
street. But the body was not found; and En- 
wright’s story, which in itself appeared somewhat 
wild and inconsistent, was directly contradicted 
by Jones. Nor was this all, for a girl called 
Fanny Brown, otherwise Shields, who answered 
the description of the alleged deceased both as to 
appearance and residence, and who, it was de- 
posed, had been in Enwright’s company on the 
23d, appeared in court in propria persona; and 
evidence was given that neither she nor any other 
girl had been on board along with Enwright on 
the night in question. Enwright nevertheless ad- 
hered to her statement, and said she referred to 
another girl, whose body would float in nine days. 
The magistrate said he did not believe Enwright’s 
evidence, and he discharged the prisoner accord- 
ingly; and subsequently Enwright was sent for 
trial to the city sessions, on a charge, of having 
stolen a coat from Roberts while on board the 
vessel. 

It seems, indeed, at one time to have been con- 
sidered that no conviction for murder could be 
sustained unless the body of the alleged murdered 
person had been first found; and this, it was ob- 
served, was the rule of the civil law also. 2 Hale P. 
C. 290; Dig. 29, 5, 24; Reg. v. Burdette, 4 B & Ald. 
161; Queen vy. Bell, 9 Ir. L. T. Rep. 18. But it 
does seem, as Mr. Best rightly observes, **a start- 
ling thing to proclaim to the murderer that in 
order to secure to him impunity, he has’ nothing 
to do but to consume or decompose the body by 
fire, by lime or by any other of the well known 
chemical menstrua, or to sinkit in an unfathomable 
part of the sea. Unsuecessful attempts of this 
kind are known to have been made, and success- 
ful ones may have remained undiscovered.” Ev. 
448. And he adds a passage from D*Aguesseau, 
which may be thus translated: ‘God forbid that 
the public should ever be able to reproach us with 
giving criminals a hope of impunity. by acknowl- 
edging that it is impossible to condemn them 
where their cruel industry has been fortunate 
enough to withdraw from the eyes of justice the 
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miserable remains of him whom they have sacri- 
ficed to their vengeance.’’ On the other hand, it 
is no less necessary to take precautions against 
the occurrence of such cases as are recorded in 
history aud in the law reports, where persons have 
been convicted of murders which were afterwards 
disproved by the living presence of the alleged 
victims, many instances of which have been for- 
merly referred to in our pages. See 8 Ir. L. T. & 
8. J. 134, 149, 399, 9 Id. 40. But it seems to us 
that the general principles which n:ay now be 
taken as established, adequately satisfy alike what 
common sense requires and what is due to public 
justice. Mr. Harris, in his excellent work on the 
Principles of the Criminal Law, thus states the 
doctrine on this subject: ‘As a general rule, 
proof is required of the finding of the body of the 
deceased. But this rule is not inflexible, as where 
the direct evidence brought before the jury is 
sufficiently strong to satisfy them that a murder 
has really been committed.’’ And this is confirm- 
ed by various cases which he has not cited, such 
as Reg. v. Hindmarch, 2 Leach, C. C. 569; aud 
see Reg. v. Burton, 1 Dear. C. C. 284; Reg. v. 


Douglass, 1 Moo. C. C. 480; Queen vy. 
Unkles, 8 Ir. L. T. Rep. 38; and until the 
body has been found, there is no rule of 
law requiring an absolute presumption of 


guilt to be drawn from the fact that the prisoner 
had not accounted for the body, though last traced 
to his control. Reg. v. Hopkins,8 C. & P. 591; 
Reg v. Cheverton, 2 F. & F. 833. As to whether 
the corpus delicti itself may be established by pre- 
sumptive proof, Lord Stowell said, in Evans v. 
‘Evans, 1 Hagg. Cons. Rep. 105: “If you have a 
criminal fact ascertained, you may then take pre- 
sumptive proof to show who did it; to fix the 
criminal, having then an actual corpus delicti. * * * 
But to take presumption in order to swell an 
equivocal fact—a fact that is absolutely ambiguous 
in its own nature, into a criminal fact—is a mode 
of proceeding of a very different nature, and 
would, I take it. be an entire misapplication of 
the doctrine of presumption: 2 Hagg. Cons. 
Rep. 2. But writes Mr. Wills, ‘‘it is not neces- 
sary that the corpus delicti should be proved by 
direct or positive evidence; and it would be most 
unreasonable to require such evidence.’’ Cire. 
Ey. 200, citing Beg. v. Burdette, 4 B. & Ald. 161. 
In a recent Victorian case this question was fully 
considered, the evidence in support of the corpus 
delicti and the criminal agency being wholly ecir- 
cumstantial. Reg v. Murphy, 4 W. W. & B. 95. 
In a later case (Reg. v. Woodgate, 2 New Zea. 
Jur. N. S. 5), the facts were as follows: ‘The 
prisoner was convicted of the wilful murder of an 
illegitimate child, of which he was the father. It 
was proved on the evidence of the mother—pris- 
oner’s niece—and her sister, that he was present 
when the birth took place, that he assisted the 
mother in her delivery, that he removed the child 
from the house (which was near the sea), imme- 
diately after the birth, and that it was never seen 
again, although search was made for it. It was 
also proved by the mother that he told her, shortly 
before the birth, that he was going to smother the 








child, and, after the birth, that he had smothered 
it. It was further proved that he had more than 
once threatened to shoot the mother if she made 
any remarks about the child, and that he had con- 
cealed her, when pregnant, during a visit from her 
relatives. It was held that there was sufficient 
evidence (not direct, but circumstantial), of the 
corpus delicti (i. e. the murder of the child, as dis- 
tinguished from the question by whom the death 
was caused), even without the prisoner’s confes- 
sion; and the conviction was sustained. ‘It 
seems to me,”’ said Johnson, J., ‘that there is no 
definite universal rule of law on the subject—that 
there are no established definitions of direct evi- 
dence and presumptive evidence, according to 
which the former kind is to be deemed indispens- 
able, the latter kind insufficient, to establish a 
corpus delicti, and that the so-called rule on the 
subject is no more than a prudential maxim fit to 
be enounced by a judge for the purpose of assist- 
ing a jury in the discharge of their duties, and 
warning them that the fact of the crime itself, 
the unlawful act, ought to be established by sufti- 
cient evidence—that is, evidence not inadmissible 
by some rule of law which leaves no reasonable 
doubt in their minds that the crime was commit- 
ted by somebody. But it constantly happens that 
thre fact of the corpus delicti can not be proved by 
any evidence which does not at the same time 
prove or tend to prove that the accused was the 
perpetrator of the crime; and, as regards the ad- 
missibility of the evidence, the same rules of law 
will apply, whether it be offered for the purpose 
of establishing the corpus delicti or the prisoner's 
connection with it, or both.”* In connection with 
those observations, Queen v. Unkles, 8 Ir. L. T. 
Rep. 38, may be referred to, where, after citing 
Lord Hale’s statement that he “‘would never con- 
vict any person of murder or manslaughter 
unless the fact were proved to be done, or at least 
the body found dead,”’ Fitzgerald. J., added: 
“This rule, which is one rather of judicial 
practice.that part of the law of Evidence, seems to 
have had its origin in cases where ‘the charge of 
murder depended on the fact of the disappearance 
of the party alleged to have been murdered, such 
as that mentioned in 1 Leach, 264, n.”’ But, 
whatever be the exact efficacy or origin of the 
rule in question, it is one which should never be 
lightly disregarded by legal tribunals, fallible as 
they are. Even direct evidence, such as existed 
in the case against Roberts, to which we referred 
at the beginning of this paper, may be utterly 
worthless, nor is it possible to insist too strongly 
on the unequivocal establishment of the corpus 
delicti before convicting one whose punishment for 
the alleged offense would place him forever be- 
yond the power of human reparation, lest such 
tragedies be enacted as that which Victor Hugo 
described in ‘‘Notre-Dame,”’ when La Esmeralda 
was sentenced to death, and executed for murder 
committed upon the person of the nevertheless 
living Captain Phcebus de Chateaupers. 
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EASEMENTS — WHEN COVENANTS RUN 
WITH LAND. 





WIGGINS FERRY CO vy. OHIO, ETC. R. CO. 





Supreme Court of Illinois (Mt. Vernon) January, 
1880. 


1. A covenant runs with the land when either the lia- 
bility for its pertormance or the right to inforce it passes 
to the assignee of the land itself. In order that it may 
run with thé land, its pertormance or non-performance 
must affect the nature, quality or value of the property 
demised, independent of collateral circumstances, or it 
must affect the mode of enjoyment, and there must be a 
privity between the contracting parties. 

2. A deed to a railroad company conveying no land but 
only the right to construct, maintain and use in, 
through, upon and over certain lands all such railroad 
tracks, depots, warehouses, etc., as the company shall 
find necessaryjor convenient for transacting its business, 
and to keep thereon without disturbance all property 
belonging to or in the possession of the company, to 
have and to hold the said rights and easements so long 
as the same shallbe used for such purposes, and for no 
other, even forever, passes only an easement which is a 
freehold of inheritance, though only a base or qualified 
fee which may be deteated. 

3. Where aferry company granted certain rights or 
easements to a railroad company over two tracts of land, 
which was assumed to be distinct property from the ferry 
franchise,in consideration of which the railroad company 
covenanted with the ferry company always to employ 
the latter to transport over the Mississippi river all prop- 
erty and persons which might be taken across the river 
either way by the railroad company to or from Bloody 
Island, either for the purpose of being transported on 
the railroad of the grantee, or having been brought to 
said river upon said railroad, so that the ferry company 
its representatives and assigns, owners of the ferry, 
should have the profits of the transportation, etc.: Held, 
that as the covenant was for the benefit of the owners of 
the ferry, and not for the owners of the land out of 
which the easement was granted, a separate and distinct 
property, the ferry company could not maintain an ac- 
tion at law against a party succeeding to the rights, 
property and franchise of the railroad company. 


Appeal from St. Clair County. 

SCHOLFIELD, J., delivered the opinion of the 
court: 

It is not pertinent here to inquire whether ap- 
pellant has a remedy in equity or in some other 
form of action at law. The question is simply, is 
it entitled to recover in this action? The suit is 
against one corporation alleged to be the assignee 
of another corporation, upon a covenant made by 
the alleged assignor. There is no pretense that 
there is any right to recover upon any other 
ground than that the covenant is one which, in 
legal contemplation, runs with the land; it will 
therefore, only be important to inquire whether 
this is such a covenant. It was said in Dorsey v. 
S:. L. A. & T. H.R. R. Co. 58 Ill. 67: “A covenant 
is said to run with the land when either the liabil- 
ity for its performance or the right to enforce it, 
passes to the assignee of the land itself. A cove- 
nant is said to run with the reversion when the 
liability to perform it or the right to enforce it 
passes to the assignee of the reversion.”’ ‘In 
order that a covenant may run with the land,” 
says Taylor in his work on kandlord and Tenant, 
2nd ed. 167, §261, “its performance or non-per- 
formance must affect the nature, quality or value 





of the property demised independent of collateral 
circumstances, or must affect its mode of enjoy- 
ment. It must not only concern the land but there 
must also be a privity of estate between the 
contracting parties, for if a party covenant with 
a stranger to pay a certain rent in consideration 
of a benefit to be derived under a third person, 
it can not run with the land not being made with 
the person having the legal estate.”’ 

It is said in Rawle on Covenants for Title, p.341: 
**When the statute of quia emptores abolished subin- 
fendation, this privity no longer existed where a fee 
was transferred and no reversion left in the donor, 
and it became a rule that covene™ts which imposed 
any charge, burden or obligation upon the land, 
were held not to be incident to it, and therefore in- 
capable of passing with it to an assignee; thus, if the 
owner of land granted it in fee, reserving to him- 
self arent which the grantee covenanted to pay 
here, though the covenant was to be performed 
out of the land, yet the assignee of the covenantor 
would hold the land discharged from its liability. 
But on the other hand, if the covenant were one 
intended to benefit the land, it was held to be in- 
cident to it, even if made by a stranger, and, 
therefore, whoever might become the owner of 
the land would also be entitled to the benefit of 
the covenant.’’ Where however the relation of 
tenure is created by a grant all the covenants of 
the grantee for himself and his assignees which 
effect the land granted, will be a charge upon it 
and bind every one to whom it may subsequently 
come by assignment. Notes to Spencers Case, 
1 Smith’s Leading cases, part 1st, 7th Am. ed. 169. 

We are of opinion that the conveyance by ap- 
pellant to the Ohio and Mississippi Railroad Com- 
pany did not create the relation of landlord and 
tenant, and hence that the case should be consid- 
ered divested of the element of tenure. That 
instrument conveys no land, but merely *‘the right 
to construct, maintain and use, in, through, upon 
and over the grounds therein described,”’ all such 
railroad tracks, depots, warehouses and other 
buildings and erections as the said party of the 
second part shall find to be necessary or conven- 
ient to be constructed, maintained or used for the 
purpose of transacting the business of the said 
party of the second part, and to keep thereon, 
without disturbance, all property of every descrip- 
tion belonging to or which may be in the posses- 
sion, charge or custody of the said party of the 
second part, etc. ‘The tenendum is: ‘*To have and 
to hold the said several rights and easements in 
the said two several parcels of ground above de- 
scribed, unto the said party of the seeond part, 
so long as the same shall be used and employed 
for the uses and purposes of the Ohio and Missis- 
sippi Railroad as herein specified, and for no 
other purposes even forever.’’ This is clearly but 
an easement. Washburn on Easements, p. 5; 3 
Ként’s Com. 8th ed. 512. It is not an estate for 
life, because neither expressly nor by implication 
is its duration made to depend upon the life of 
any one. 2 Blackstone’s Com., Sharswood's ed. 
119. Itis not an estate for years because there is 
no fixed period for the duration of the estate. Id. 
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140; Taylor on Landlord and Tenant, p. 32, § 54. 
It is not an estate at will, for there is no pretense 
that appellant reserved the right to terminate the 
use of the Ohio and Mississippi Railroad Company 
at its will. 2 Blackstone, Sharswood’s ed. 144 and 
145. : 

In our opinion the estate is a freehold of in- 
heritance. Washburn on Easements, p. 9, 10; 3 
Kent’s Com. Sthed. 512. It is said in2 Black- 
stone’s Com. 104, Sharswoods ed.: ‘Taking * * 
fee. * * * jin its secondary sense, as a state 
of inheritance, it is applicable to, and may be had 
in, any kind of hereditaments, either corporeal or 
incorporeal, but there is this distinction between 
the two species of hereditaments; that of a cor- 
poreal inheritance, a man shall be said to be 
seized in his demesne as of fee; of an incorporeal 
one he shall only be said to be seized as of fee, 
and not in his demesne. For as incorporeal her- 
editaments are in their nature collateral to 
and issue out of lands and houses, their 
owner hath no property dominicum or de- 
mesne in the thing itself, but hath only 
something derived out of it resembling servitudes 
er service of the civil law. The dominicum or 
property is frequently in one man, while the ap- 
pendage or service is in another. Thus Caius 
may be seized as of fee of a way leading over the 
land of which Titius is seized in his demesne as of 
fee.” It is true the estate here may not endure 
forever, it may be terminated by the failure to 
use and employ the rights and easements granted 
in the manner prescribed in the grant, but if they 
shall be so used and employed, the grant is for- 
ever, and this seems to meet Blackstone’s defini- 
tion of a qualified or base fee, which he thus de- 
fines and illustrates: ‘‘A base or qualified fee is 
such a one as hath a qualification subjoined there- 
to, and which must be determined whenever the 
qualifications annexed to it is at an end, as in the 
case of a grant to A and his heirs, tenants of the 
manor of Dale in this instance. Whenever the 
heirs of A cease to be tenants of that manor the 
grant is entirely defeated. So, when Henry VI. 
granted to John Talbot, lord of the manor of 
Kingston Lisle in Berks, that he and his heirs, 
lords of the said manor, should be peers of the 
realm, by the title of barons of Lisle; here John 
Talbot had a base or qualified fee in that dignity, 
and the instant he or his heirs quitted the seignory 
of his manor, the dignity was at an end. This 
estate is a fee because by possibility it may endure 
forever in a man and his heirs; yet as that dura- 
depends upon the concurrence of collateral cir- 
cumstances, which qualify and debase the purity 
of the donation, it is therefore a qualified or base 
fee.” 

It remains then only to inquire, does the per- 
formance or non-performance of this covenant 
affect the nature, quality, or value of the property 
demised, independant of collateral circumstances 
or the mode of its enjoyment? It is not shown 
that the two parcels of land in which this ease- 
ment is granted are any part of the ferry of ap- 
pellant. For aught that appears these properties 
are totally distinet and independent of each other, 





and we are authorized to assume that a sale and 
conveyance of the one would not necessarily affect 
the other. This covenant is not to do anything 
upon or about the easement granted to the Ohio 
and Mississippi Railroad Company, nor does it in 
any wise affect the parcels of land in which the 
easement is granted. Its language is: ‘‘The said 
party of the second part will always employ the 
the said Wiggins Ferry Company, party of the 
first part, to transport for the said party of the 
second part across the said river all persons and 
property which may be taken across the said river 
either way by the said party of the second part, 
to or from Bloody Island, either for the purpose 
of being transported on the railroad of said party 
of the second part, or having been brought to said 
river upon the said railroad, so that the said party 
of the first part, their legal representatives, assigns, 
or owners of said Wiggins Ferry shall haye the pro- 
fits of the transportation, etc., etc.’’ So it is the 
owner of the ferry, and not the owner of the par- 
cels of land, for whose benefit the covenant is 
made; hence, if appellant had conveyed its ferry to 
A and its parcels of land to B, A alone would have 
been injured by a breach of the covenant. It is 
impossible to conceive how the owner of the par- 
cels of land merely as such could be injured 
by a breach of the covenant. It adds nothing 
to the value of the parcels of land and gives 
nothing to him claiming as owner, merely 
because he is owner. Itis all for the benefit of 
the owner of the ferry, a totally separate and dis- 
tinct property. It would be difficult to give a 
better illustration of.a purely collateral coven- 
ant. 

It has been said that whether a covenant will or 
will not run with land, does not, however, so 
much depend on whether it is to be performed on 
the land itself, as whether it tends directly or 
necessarily to enhance its value, or render it more 
beneficial and convenient to those by whom it is 
owned or occupied. Masury v. Southworth, 9 
Ohio St. 340. Following this form of expression 
the easement here granted is in the two parcels of 
land, not in the ferry, while the covenant re- 
lates to and affects the ferry only. Undoubtedly 
the covenant enhances the value of the ferry, or 
renders it more beneficial, but this has nothing to 
do with the two parcels of land in which the ease- 
ment is granted. See Webb v. Russell, 3 Term 


Rep. 393, 402; Bailey v. Wells. 3 Wils. 25, 29; 44° 


Hurd vy. Curtis, 19 Pick. 459; Brewer v. Marshall, 
3 C. E. Green, 337; 4 Id. 537, 547; Spencer’s Case 
and Notes, Ist part, 1 Smith’s Leading Cases. 

It may be questionable whether this easement 
under the allegations before us legally passed to 
the assignee at all, and of course if it did not, no 
covenants could run against appellee as being a 
charge upon that easement. But upon this we 
express no opinion. 

We have assumed without examination that the 
declaration sufficiently avers the assignment of 
the easement, and we have also assumed as mat- 
ter of law (of the correctness of which, however, 
we do not apprehend there can be much doubt) 
that the easement is one with which, under a 
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proper state of facts, a covenant would run as with 
the land. 

Our decision goes no farther than the matters 
specially noticed. For the reasons given, we 
think the court below properly sustained the de- 
murrer to the declaration. The judgment is, 
therefore, affirmed. 


> 





MARRIED WOMAN—LIABILITY AS SURETY 
ON PROMISSORY NOTE—SEPARATE ES- 
TATE. 





WILLIAMS v. URMSTON. 





Supreme Court of Ohio, February, 1880. 


1. A married woman having a separate estate may 
charge the same inequity by the execution of a prom- 
issory note as surety for her husband or another. 


2. Where a marriéd woman having a separate estate 
executes a promissory note as surety for the principal 
maker, a presumption arises that she thereby intends 
to charge her senarate estate with its payment. And a 
court of equity will carry such intention into effect by 
subjecting such estate to the payment of the debt, in the 
mode prescribed by the statute. Levi v. Earl, 30 Ohio 
St. 147, and Rice v. Railroad, 32 Ohio St. 380, in so far as 
they conflict with the decision in this case, over- 
ruled. 


Error to the District Court of Butler County. 

The action below was brought by the defendants 
in error against James Williams and Mary, his 
wife, upon a promissory note of which the follow- 
ing is a copy: 
$503,88. Milleville, Ohio, August 5, 1870. 

On or before the first day of January next, 
we, or either of us, promise to pay unto Urm- 
ston & Hancock, or their order, the sum of 
$503.88, value received, with ten per cent. interest 
till paid. . 
JAMES WILLIAMS. 
Mary J. WILLIAMS. 


U. S. Revenue stamps cancelled, thirty cents. 

The object of the action was to subject the sep- 
arate estate of Mrs. Williams to the payment of 
the note. She was the owner of a separate estate 
consisting of real and personal property of the 
value of $10,000. It appears from the testimony 
of the defendant, Hancock, that the note was 
given for goods bought by Williams and wife at 
the store of the defendant; that during the year 
1868, Williams to the knowledge of the defend- 
ants, became financially embarrassed, and before 
the note was given in 1870, was wholly insolvent; 
that during the years 1868 and 1869, Mrs. Wil- 
liams when purchasing goods at the store of de- 
fendants, said to them, *‘we will see you paid,” 
on the faith of which statement goods were sold 
and charged to the account of Williams; that in 
August, 1870, Hancock informed Williams that he 
wanted security for the debt, and gave him a note 
to have his wife sign, extending the time for 
its payment until January 1, 1871, which Williams 
took to her and procuring her signature thereto, 





returned, the same to the defendants in error. 
This note is the one in suit. 

Mrs. Williams testified that she signed the note 
at the request of her husband, not knowing what 
it was, and denied that she ever agreed to pay for 
the goods bought at defendant’s store. Williams 
also testified that he asked his wife to sign the 
note, but did not tell her what it was. On rebut- 
tal it was shown, in contradiction of a statement 
of Mrs. Williams, that she testified in a former 
trial that Urmston was present when she signed 
the note. The foregoing is the substance of the 
material evidence given at the trial. The district 
court found that Mrs. Williams intended to charge 
her separate estate with the payment of the note 
and decreed accordingly. Mrs. Williams moved 
for a new trial on the ground that the judgment 
of the court was against the law and evidence, 
which motion was overruled and an exception 
taken. This judgment it is now sought to reverse. 

Butterworth & Vogeler and J. E. Neal, for plaint- 
iff in error; Thomas Millikin and Israel Williams, 
for defendants in error. 

Boynton, J., delivered the opinion of the 
court: 

The district court found from the evidence that 
the plaintiff in error intended to charge her sepa- 
rate estate with the payment of the note sued on, 
and decreed accordingly. The question now 
presented is: Was there error in such finding? 
It has long been the settled law of this court that 
a finding of facts from the evidence by the court 
trying the cause will not be disturbed by a re- 
viewing court, unless it clearly appears that such 
finding was not sustained by the evidence given 
at the trial. Merrick v. Boury, 4 Ohio St. 60; 
Dean v. King, 22 Ohio St. 134. But we need not 
invoke the application of this rule to the present 
case, as we are of the opinion that the finding 
was fully warranted by the evidence. 

The husband of the plaintiff in error at the 
time the note was executed was, to her-knowledge, 
wholly insolvent. When the debt was contracted 
for which the note was given, as well as at the 
date of the note, she was possessed of a valuable 
separate estate, of which fact the defendants in 
error had knowledge, and according to the testi- 
mony of one of them, she assured them that the 
goods, for the payment of which the note in fact 
was given, should be paid for. The time for the 
payment of the note was extended for the period 
of nearly six months from its date. In view of 
these facts the inference is at least a reasonable 
one, that by executing the note as surety for her 
husband, she thereby intended to charge her sepa- 
rate estate with its payment. It is not claimed 
that she was deceived or imposed upon or sub- 
jected to any improper influenee, or that she exe- 
cuted the note for any other purpose or object 
than the one naturally to be implied from the act 
itself and.the circumstances surrounding it. 

The power of a married woman to bind her 
separate estate in equity for the payment of a 
promissory note on which she becomes a surety, 
although denied in Perkins v. Elliott, 23 N. J. 
(Eq.) 526, is sustained by a great weight of au- 
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thority. It rests on the principle now well settled 
in courts of equity that as respects her separate 
estate, she is to be treated as a feme sole to the ex- 
tent of her power of disposition over the same, 
and as fully capable of binding it by engagements 
entered into in respect to it, as if the common law 
disability of coverture were removed. And ex- 
cept in cases where she may bind herself at law, 
the principle applies to separate estates under the 
statute, as well as to estates settled to her sole 
and separate use by deed or devise. Any engage- 
ment that she could enter into were she sui juris, 
and by which she could create a debt binding at 
law, she may in equity charge upon her separate 
estate, unless in so doing she exceed the limita- 
tion, if any there be, upon the jus disponendi. 
Pollock on Principles of Contracts, 73. 

Where this charge is made her estate in equity 
becomes the debtor, and as courts of law deal only 
with the legal rights and liabilities of parties and 
are therefore incapable to give relief where no 
legal liability has been incurred, courts of equity 
carry the intention into effect by subjecting the 
estate to the payment of the debt intended to be 
charged upon it. In view of this power of a 
married woman having an estate to her sole and 
separate use to bind it by her engagements, we 
think it justly follows that when she executes, or 
joins her husband or a stranger in executing a 
promissory note, upon a valid consideration mov- 
ing to her or him, an inference arises, where no 
fraud or imposition is shown, that she thereby in- 
tended to charge her separate estate with its pay- 
ment. That Levi v. Earl, 30 Ohio St. 147, is op- 
posed to this view is undoubtedly true, but a care- 
ful examination of that case has satisfied us that 
the conclusion reached is not only against the 
weight of authority, but is founded on a miscon- 
ception of the principle upon which some of the 
eases reviewed in the opinion proceed, particu- 
larly of the case of Johnson y. Gallagher, 3 De. 
Gex. F. & J. 494. The bill in that case sought to 
charge the separate estate of Mrs. Gallagher with 
the payment of a bill of goods purchased by her 
while living apart from her husband. The opin- 
ion of Lord Justice Turner is an exhaustive ex- 
amination of the nature and extent of the rights 
and remedies of the creditors of married women 
against their separate estates. The particular 
question involved was whether in the circumstan- 
ces of that case, the separate estate of Mrs. Gal- 
lagher was chargable with the payment of the 
price of the goods purchased. The conclusion 
was reached that living apart from her husband 
and having a separate estate, the court was bound 
to impute to her when purchasing the goods an 
intention to deal with her separate estate, unless 
the contrary was clearly proved. In reviewing 
the English cases bearing on the subject for the 
purpose of ascertaining the circumstances from 
which an intention to charge the separate estate 
of a married woman with her engagements will 
be implied, the lord justice marks a clear distine- 
tion between bonds, bills and promissory notes, 
and what he denominates her general engage- 
ments. The learned judge delivering the opinion 








in Levi v. Earl, seems to have overlooked this 
distinction, and to have applied the reasoning 
designed to show when and under what circuni- 
stances an intent upon the part of-a married 
woman to charge her separate estate with her 
general engagements will be implied, to the ques- 
tion of the liabilities of her estate for the payment 
of her promissory notes. This is apparent from 
the citation given on page 181, of language as- 
cribed to Lord Justice Bruce, but which evidently 
is taken from the opinion of Lord Justice Turner, 
3 De Gex F. & J. 514. The citation is: »Upon 
the whole I have come to the conclusion that not 
only bonds, bills and promissory notes of married 
women, but ail their general engagements may 
affect their separate estate.” The language actu- 
ally employed was that, ‘‘not only bonds, bills and 
promissory notes, but also their general engage- 
ments may affect their separate estate.”’ That 
the same presumption of an intention to charge 
the separate estate does not arise when the en- 
gagement was one from which, were the married 
woman sui juris, the law would imply a promise 
to pay the debt contracted, as when the promise 
was express and in writing, is very clearly shown 
by that case. 

No question is made or doubt suggested that 
where the engagement is by promissory note, the 
intention to charge is imputed without the aid of 
extrinsic proof, but where not in writing it must 
be made to appear that the engagement was made 
with reference to, and upon the faith or credit of 
the estate, a question of fact to be determined by 
the court upon all the circumstances of the case. 

On page 510 of the report of Johnson vy. Gall- 
agher the lord justice says, ‘There are many cases 
which have established that bonds, bills of ex- 
change and promissory notes of married women 
are payable out of their separate estate. There 
has, indeed, been much question as to the mode 
in which these instruments take effect,against the 
separate estate, a point to which I shall presently 
advert, but that in some mode or other they take 
effect against it can not, upon the authorities, be de- 
nied. It has been a more disputed and is a more 
doubtful question whether the separate estates of 
married women are liable for their general en- 
gagements, such as tradesmen’s bills and claims 
of that description.”’ He then proceeds to show 
that such bills and claims are chargeable against 
the estate where the debt was incurred on its faith 
or credit, and that the corpus of the estate is 
chargeable with their payment if within the power 
of disposition given to the married woman by the 
instrument creating the estate. We are not now 
dealing with the question whether the distinction 
taken in Johnson v. Gallagher between a general 
engagement and one created by bonds, bills’ of ex- 
change, or promissory notes, is well or ill founded. 
It answers our present purpose to show that the 
distinction there exists, and consequently that the 
court in Levi v. Earl fell into an error in sup- 
posing that the reasoning in the former case af- 
fords any support to the judgment rendered in 
the latter. The doctrine, however, laid down by 
Lord Justice Turner, has been distinctly approved 
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in Picard v. Hine, L. R.5 Ch. App 274, and in 
London Chartered Bank of Australia v. Lempriere, 
L. R. 4 P. C. 572. In the former case Lord 
Chancellor Hatherley said it was very desirable 
that the position of a married woman who con- 
tracts as if she were feme sole should be placed on 
a well understood basis, and that that had been 
done by Lord Justice Turner in his judgment in 
Johnson v. Gallagher. Mr. Pollock, in his late 
work on the Principles of Contracts, 68, in classi- 
fying the cases or instances in which, by the law 
of England, the intention of a married woman to 
charge her separate estate will be implied, says 
that such intention is presumed in the case of 
debts contracted by a married woman living apart 
from her husband, and adds that ‘“‘the like inten- 
tion is inferred where the transaction would be 
otherwise unmeaning, as where a married woman 
gives a guaranty for her husband’s debt, or joins 
him in making a promissory note.”’ This was the 
principle upon which the case of Davies v. Jenkins, 
L. R.6 Ch. D. 728, decided in 1877 was deter- 
mined. 

In this country the authorities on the subject of 
the power of a married woman to create a charge 
against her separate estate as surety seem 
to be divided into four classes: 1. Those that 
deny the power out and out. 2. Those that admit 
.the power but require the instrument creating the 
debt to disclose the intent to charge in express 
terms. 3. Those that hold that the intent to bind 
the estate, or to pay the debt out of it, will be pre- 
sumed from the mere execution of a promissory 
note. 4. Those that deny that such presumption 
or inference arises unaided by extrinsic proof. 
The first of these classes has no bearing on the 
point under discussion, and the rule adopted in 
the second has never been recognized as the law 
of this State. The question as between the other 
two resolves itself into this: What inference is to 
be drawn from the act of a married woman having 
an estate to her sole or separate use, in signing 
the promissory note of another as surety, as re- 
spects her intention or purpose in so doing? In 
view of the fact that in the act of signing she in- 
curs no legal liability, the question admits of but 
one rational answer, and that is, in the absence of 
proof showing fraud or imposition, that she in- 
tends thereby to make the debt a charge upon her 
separate estate. Unless this inference is drawn 
her act becomes wholly vain and frivolous, and 
entirely destitute of meaning. That such is the 
natural implication from the act of signing has 
been distinctly affirmed in numerous cases. 

In Bell y. Kellar, 13 B. Mon. 381, the rule was 
stated as follows: ‘+ If a feme covert having a sepa- 
rate estate make or indorse a note, the presump- 
tion is that it was the intention, and the effect is 
to charge her separate estate.’ In Cowles yv. 
Morgan, 34 Ala. 535, it was held that a **promissory 
note executed by the wife during coverture jointly 
with her husband, is a charge upon her separate 
estate created by contract.’’ So in Burnett v. 
Hawpe’s Exr., 25 Gratt 481, it was held that “if a 
wife contracts a debt for herself, or for her hus- 
band, or jointly with him, the instrument executed 





by her is sufficient to charge her separate estate, 
without any proot of a positive intention to do so, 
or even a reference to such estate contained in the 
writing.”’ In Metropolitan Bank v. Taylor, 62 
Mo. 338, it was held that ‘in reference to her 
separate estate a married woman is to be treated 
as a feme sole; and the giving of a note or making 
of a written contract by her raises the presumption 
that she intends to bind her estate.’’ This case 
was on a note executed by the wife as surety for 
her husband. The same rule prevails in Kansas. 
Deering v. Boyle, 8 Kas. 525; Wicks v. Mitchell, 9 
Kas. 80. 

Judge Story in commenting on the subject says: 
‘Indeed it does seem difficult to make any sound 
or satisfactory distinction on the subject as to any 
particular class of debts, since the natural implica- 
tion is that if a married woman contracts a debt 
she means to pay it, and if she means to pay it 
and she has a separate estate, that seems to be the 
natural fund which both parties contemplated as 
furnishing theemeans of payment.’’ 2 Story’s Eq. 
Jur. $1400. See also, to the same effect, 1 Bishop 
on Married Women, § 873. 

In Avery v. Van Sickle, ante, 270, we held that 
where a married woman executes a promissory 
note for property acquired by her, an implication 
arises, in the absence of proof showing a different 
understanding, that she thereby intended to charge 
her separate estate with its payment. If she ex- 
ecuted the note upon the understanding that her 
separate estate was not to be bound for its pay- 
ment, its enforcement against her would operate 
as afraud upon her. No one will pretend that this 
could be done. But where she executes a note, 
either as principal, maker or surety, and has not 
been deceived in so doing, nor subjected to any 
undue influence, we think a just inference arises 
that she thereby intended to deal on account of 
her estate, and to bind the same in equity for the 
payment of the note, and that as a necessary re- 
sult a court of equity will give effect to such in- 
tention by subjecting the estate to the payment of 
the note in the mod2 prescribed by the statute for 
enforcing claims against the separate estate of a 
married woman. Her liability, or rather that of 
her estate, does not depend on whether or not the 
debt incurred on its account is beneficial to her or 
otherwise. 

If made, and no fraud or imposition is shown, 
the court can not refuse relief from the mere fact 
that the engagement entered into proves unprofit- 
able or injurious. It follows from this result that 
Levi v. Earl, supra, and Rice vy. Railroad, 32 Ohio 
St. 380, in so far as they are in conflict with the 
principles on which the present ease is determin- 
ed, must be overruled. 

Judgment affirmed. 
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DIVORCE—FOREIGN JUDGMENT—COMITY. 


PEOPLE v. BAKER. 





Court of Appeals of New York, January Term, 
187 


1. A divorce granted in Ohio against a citizen of New 

York domiciled and residing in the latter State through- 

-out the pendency of the proceedings there, without ap - 
pearance or actual notice, is of no effect in New York. 


2. Although a State may adjudge the status of its citi- 
zens towards anon-resident and authorize such judicial 
proceedings as it may deem fit, such proceedings have no 
extra-territorial force. 

3. Nor will effect be given to such a judgment as that 
in this case on the principle of comity, although at’ the 
time of the rendition of the judgment the statute of New 
York provided for divorce against a non-resident with- 
-out personal service. 


Error to the general term of the Supreme Court, 
in the fourth judicial department, to review order 
reversing a judgment of the court of sessions in 
and for the County of Cayuga, entered upon a 
verdict convicting defend ant in error of the crime 
-of bigamy; the order granted a new trial. Re- 
ported below, 15 Hun, 256. 

The indictment charged, and the evidence on 
the part of the prosecution tended to show, that 
in the year 1871 defendant in error was married to 
-one Sallie West, in the State of Ohio, and that in 
November 1874, while she was still living, he mar- 
ried one Eunice Nelson, at Auburn in this State. 

The defendant in error offered in evidence an 
exemplified copy of the record of a judgment in 
the court of common pleas, of the county of Sen- 
eca, State of Ohio, in an action by said Sallie 
against him for divorce. The record showed 
proof of service of process on defenda1.t by publi- 
«cation; there was no personal appearance by him. 
‘The judgment purported to dissolve the marriage, 
on the ground of ‘gross neglect of duty’? on his 
part. The statute of the State of Ohio was also 
-offered in evidence, by which it appeared that the 
proceedings in said action were regular and suffi- 
‘cient, and that the judgment was valid and bind- 
ing under the laws of that State. Said evidence 
was objected to on the part of the People, upon 
the ground that that court had no jurisdiction 
over the defendant or the subject matter. The 
court held that the evidence was incompetent for 
any purpose save as showing the intent of defend- 
ant, and received the evidence for that purpose 
only, to which his counsel duly excepted. 

The further material facts appear in the opinion. 

FOLGER, J., delivered the opinion of the court: 

As we look at this case it presents this question: 
Can a court in another State adjudge to be dis- 
solved and at an end the matrimonial relation of 
a citizen of this State, domiciled and actually 
abiding here throughout the pendency of the judi- 
cial proceedings there, without a voluntary ap- 
pearance by him therein, and with no actual notice 
to him thereof, and without personal service of 
process on him in that State? 

We assume in putting this proposition that the 
defendant in error was in the situation therein 





stated. We think that it may properly be thus 
assumed. It is true that the first which is dis- 
closed of the defendant in error, by the error’ 
book, shows him in another State, in the act of 
marriage with Sallie West, the other party in the 
judicial proceedings there held. It does not ap- 
pear where his domicil then was, nor where it 
had been. After the marriage, however, the per- 
sons then married resided in Rochester, in this 
State, at a time prior to the commencement of 
those judicial proceedings; and he continued to 
reside in that city until in 1875, and after the final 
judgment therein was rendered. We look in vain 
in the error-book for any exception, proposition 
or suggestion, which presents or indicates that 
the case was tried at the sessions, upon the theory 
or contention that the defendant in error was 
domiciled in Ohio, or temporarily abiding there, 
at any time during the pendency of the judicial 
proceedings in that State. 

We come back then to the question we have 
above stated. Weare ready to say, that as the 
law of this State has been declared by its courts, 
that question must be answered in the negative. 
The principle declared in the opinions has been 


uniform. Such is the utterance in Borden v. 
Fitch, 15 Johns. 121; Bradshaw v. Heath, 13 


Wend. 407; Vischer v. Vischer, 12 Barb. 640; 
Kerr v. Kerr, 41 N. Y. 272; Hoffman v. Hoffman, 
46 Id. 30. Nor does it avail against them to say 
that the facts of those cases do not quadrate ex- 
actly with those of the case before us. The utter- 
ances which we speak of were not inconsiderate 
expressions, nor dicta merely. They were consid- 
erate steps in the regsoning leading to the solemn 
conclusion of the court. And as touching the 
quesiion in its general relations we may cite, Kil- 
burn v. Woodworth, 5 Johns, 37; Shumway v. 
Stillman, 4 Cow. 292; s. c. 6 Wend. 447, and Fur- 
guson v. Crawford, 70 N. Y. 253, where the whole 
subject is elaborately considered. We know of no 
case in our courts which has questioned the prin- 
ciple declared in these authorities. Kinnier v. 
Kinnier, 45 N. Y. 535—sometimes claimed to be 
a departure—does not. It is recognized there, 
that to make valid in this State a judgment of 
divorce rendered by a court of another State, that 
court must have ‘‘the parties within its jurisdic- 
tion,’’ must ‘have jurisdiction of the subject mat- 
ter and of the parties,’’ who ‘*must be within the 
jurisdiction of the court.’’ Hunt v. Hunt, 72 N. Y. 
217 does not. That case was close. It went upon 
the ground, built up with elaboration, that both par- 
ties to the yudgment were domiciled in Louisiana 
when the judicial proceedings were there begun 
and continued and the judgment was rendered, and 
were subject to its laws, including those for the 
substituted service of process. We meant to keep 
the reach of our judgment within the bounds 
fixed by the facts in that case. 

We must and will abide bv the law of this State, 
as thus declared, unless the adjudications in which 
it has been set forth have been authoritively over- 
ruled in that regard. As this is a question of Fed- 
eral cognizance, we ought to inquire whether the 
national judiciary has declared anything inconsist- 
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ent therewith. Cheever v. Wilson, 9 Wall. 108, is 
cited. Clearly that case isnot applicable. There 

* both parties to the judgment made a voluntary ap- 
pearance, and the divorce court had jurisdiction of 
their persons, as it had of the subject matter. ‘It 
had jurisdiction of the parties, and the subject 
matter,’ says the opinion in the case cited. It 
had jurisdiction of the plaintiff in the divorce 
proceedings by her voluntary appearance in court 
as a petitioner, and showing a bona fide residence 
in that State, in the way fixed therefor by its 
statute law. It had jurisdiction of the person of 
the defendant by his voluntary appearance in the 
court, and putting in a sworn answer to the peti- 
tion. The dictum in the case of Pennoyer v. Neff, 
95 U. S. 714, even had it the force of a judgment, 
does not go the extent needed to overrule these 
decisions in our State. It is there held that to 
warrant a judgment in personam, there must be 
personal service of process, or assent in advance 
to a service otherwise. It is also said that a State 
may authorize judicial proceedings to determine 
the status of one of its own citizens towards a non- 
resident, which will be binding within the State, 
though had without personal service of process or 
appearance. It is not said, much less is it author- 
itively decided, that a judgment thus got may do 
more than establish the status of the parties to it, 
within the State in which the judgment is render- 
ed. The case just cited is the latest annunciation 
known to us of the Supreme Court of the United 
States. It does not overrule the declarations of 
our own courts. It rather sustains them. We 
must and do concede that a State may adjudge the 
status of its citizens towards a non-resident; and 
may authorize to that end suth judicial proceed- 
ings as it sees fit; and that other States must ac- 
quiesce, so long as the operation of the judgment 
is kept within its own confines. But that judg- 
ment can not push its effect over the borders of 
another State, to the subversion of its laws and 
the defeat of its policy; nor seek across its bounds 
the person of one its citizens and fix upon him a 
status, against his will and without his consent, 
and in hostility to the laws of the sovereignty of 
his allegiance. 

It is said that a judicial proceeding to touch 
the matrimonial relation of a citizen of a State, 
whether the other party to that relation is or is 
not also a citizen, is a proceeding in rem, or as it 
is more gingerly put, quasi in rem. But it was 
never heard that the courts of one State can effect 
in another State the rem there, not subjected to 
their process, and over the person of the owner of 
which no jurisdiction has been got. Now, if the 
matrimonial relation of the one party is the res in 
one State, is not the matrimonial relation of the 
other party a res in another State? ‘Take the case 
of a trust, the subject of which is lands in several 
States, the trustees all living in one State. Doubt- 
less the courts of a State in which the trustees did 
not live and never went, but in which were some 
of the trust lands, could proceed in rem and ren- 
der a judgment without personal service of pro- 
cess which would determine there the invalidity 
of the trust and effect the possession and title of 





the land within the jurisdiction of those courts; 
but it would not be contended that the judgment 


would operate upon the trustees or upon trust lands. 


in other States, so as to affect the title or possession 
in those States. It could operate only on the rem 
upon which the process of those courts could lay 
hold. And why is not the matrimonial relation of 
a citizen of New York, as it exists in that State,. 
if it is ares, as much exempt from the effect of 
such a judgment as lands in that State, and the 
trust under which they may be held? Is not any 


other relation of mankind as much a res for the: 


touch and adjudication of courts as that of hus- 
band and wife? Take the relation of a minor or- 
phan to its guardian, or to those entitled by law to: 
be its guardians. That is a status in kind as the: 
matrimonial relation. The courts of one State 
may act and appoint a guardian for such a child, 
if it is within their territorial jurisdiction, and re- 


,mains there; but the appointment is not operative 


per se in another State into which the child goes. 
Woodworth v. Spring, 4 Allen, 321. It is of 
course to be granted, as before said, as a general 
proposition, to which it is not now neédful to 
suggest limitations, that each State may de- 
clare and adjudge the status of its own 
citizens. And hence, if one party to a pro- 
ceeding is domiciled in a State, the status of 
that party, as affected by the matrimonial relation, 
may be adjudged upon and confirmed or changed, 
in accordance with the laws of that State. But 
has not the State in which the other party named 
in the proceedings is domiciled, also the equal 
right to determine his status, as thus affected, and 
to declare by law what may change it,and what 
shall not change it? If one State may have its 
policy and enforce it on the subject of marriage 
and divorce, another may. And which shall have: 
its policy prevail within its own borders, or shall 
yield to that of another, is not to be determined 
by the facility of the judicial proceedings of either,. 
or the greater speed in appealing to them. That 
there is great diversity in policy is very notable. 
It does not, however, seem to tend toa state of 
harmonious and reliable uniformity, to set up the 
rule that the State in which the courts first act 
shall extend its laws and policy beyond its borders, 
and bind or loose the citizens of other sovereign- 
ties. It will prove awkward, and worse than that, 
afflictive and demoralizing, for a man to be a hus- 
band in name and under disabilities or ties in one 
jurisdiction, and single and marriageable in 
another. Yet it is only in degree that it is harder: 
than the results of other conflicts in laws. It is: 
more sharply presented to us because tenderer, 

more sacred, more lasting relations of greater con- 
sequence are involved; ,and because the occasions: 
calling attention to the conflict have, of late years,. 
become so frequent. Whatever we may hold im 
the United States it will not change results in for- 
eign countries. And in seeking fora rule which 
shall be of itself, from its own reason, correct, we: 
ought to find or form one if may be that is gene- 
rally applicable. However submissively we must 

concede to every sovereignty the right to main- 

tain such degree of strictness in the domestic re- 
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lations as it sees fit within its own territory, there 
is no principle of comity which demands that 
another sovereignty shall permit the status of its 
citizens to be affected thereby, when contrary to 
its own public policy, or its standard of public 


_ morals. 


We are not, therefore, satisfied with the doctrine 
that rests the validity of such judicial proceedings 
upon the right and sovereign power of a State to 
determine the status of its own citizens, and be- 
cause it may not otherwise effectually establish it, 
asserts the power to adjudge upon important 
rights, without hearing the party to be affected, 
and without giving him the notice which is re- 
quired by the principles of natural justice, he 
being all the while beyond its jurisdiction. 

Besides, a just consideration of what is a pro- 
ceeding in rem, and of the effect of a judgment 
therein, shows that the latter does not reach so far 
as is contended for it. It is a proceeding in rem 
merely. The judgment therein is not usually a 
ground of action in personam in another jurisdic- 
tion for, as a proceeding in personam, or as giving 
foundation for one, the court gets no jurisdiction. 
Pauling v. Bird’s Exrs., 13 Johns. 192. How 
then, upon such basis, can the judgment be 
brought here and made the foundation of an 
action against one personally; and if not a means 
of offense in personam, how a means of defense 
to the person, when sought to be held for personal 
acts in violation of the laws of his allegiance? 

The consequences of such want of harmony in 
polity and proceeding we have adverted to. The 
extent of them ought to bring in some legislative 
remedy. It is not for the courts to disregard gen- 
eral and essential principles so as to give pallia- 
tion. Indeed it is better by an adherence to the 
policy and law of our own jurisdiction, to make 
the clash the more and the earlier known and felt, 
so that the sooner may there. be an authoritative 
determination of the conflict. 

It is urged upon us that our State can not with 
good grace hold invalid this judgment of a court 
of Ohio when our own Code provided, at the time 
of the rendition of it, for the giving of judgment 
of divorce against a non-resident by like substi- 
tuted service. It is true that until the new Code 
of Procedure such had been the case. 2 R. L. 197, 
§1; 1 Id. 489,§ 9; 2R.S. 144, § 38; Id. 185; Id. 
187, § 134; Laws of 1862, chap. 246, § 1; Old Code, 
§ 135; but see New Code, § 438, sub. 4. This is 
but to say that, on the principle of the comity of 
States. we should give effect to this judgment. 
But this principle is not applied when the laws 
and judicial acts of another State are contrary to 
our own public policy, or to abstract justice or 
pure morals. The policy of this State always has 
been that there may of right be but one sufficient 
cause for a divorce a vinculo; and that policy has 
been upheld with strenuous effort against persist- 
ent struggles of individuals to vitiate and change 
it. And though it is lightly we must think some- 
times said that it is but a technicality that there 
must be personal notice and chance to be heard 
to make a valid judgment affecting personal rights 
and conditions, we can not but estimate the prin- 





ciple as of too fundamental and of too grave im- 
portance not to be shielded by the judiciary as 
often as it is in peril. 

We are aware that there are decisions of the’ 
courts of sister States to the contrary of the au- 
thorities in this State. They are ably expressed; 
they are honestly conceived. They are, however,. 
on one side of a judicial controversy, the dividing 
line whereof is well marked, and is not lately 
drawn. It would not be profitable to review and 
discuss them. They are prevalent within the 
jurisdictions in which they have been uttered, and 
we can not expect to change them there. They 
are in opposition to the judgments of our own 
courts, which we must respect and with which 
our reason accords. It remains for the Supreme 
Court of the United States, as the final arbiter, to 
determine how far a judgment rendered in such a 
case upon such substituted service of process shall 


|. be operative without the territorial jurisdiction of 


the tribunal giving it. 

There is an exception still to be noticed. The 
court in charging the jury stated to them that, if 
the divorce had been obtained under the laws of 
this State, though the defendant in error would 
not have been guilty of the crime of bigamy, yet 
he would have been guilty of a misdemeanor, and 
that that was a pertinent consideration for them.. 
We do not understand that this was meant for an 
instruction that they could convict him of the 
misdemeanor if they did not find that he was 
guilty of the higher offense. The charge is to be 
taken in connection with the reception in evidence 
of the Ohio record on the question of his intent. 
As bearing merely upon his guilty or innocent 
purpose, it was not inappropriate for the jury to 
consider that, though a man from whom his wife 
has been divorced a vinculo, in this State may not, 
by marrying again, incur the penalties for bigamy, 
he does violate the decree, which forbids to him 
another marriage, so long as she lives. 

We are of the opinion that the judgment of the: 
general term should be reversed, and that of the 
sessions be affirmed. 

All concur, except CHURCH, Ch. J., dissenting. 

Judgment accordingly. 








ABSTRACTS OF RECENT DECISIONS. 


ENGLISH, IRISH "AND CANADIAN CASES.. 


FORGERY—SIGNATURE OF FICTITIOUS NAME.—If: 
a person give a check entirely as his own, the credit 
being given wholly to himself, without any relation to 
any third person, the subscribing it by a fictitious 
name does not amount toa forgery.—Queen v. Mar- 
tin. English Court of Crown Cases Reserved. 28 W.. 
R. 2382. 

NUISANCE—NOISE—EASEMENT.—1. The defendant, 
a confectioner in Wigmore street, London, had for’ 
more than twenty years used without interruption a 
pestle and mortar in a back shop built on what hadi 
been the garden of his house. Subsequently the plaint- 
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iff, who was a physician, built a consulting room in 
his garden, abutting on the defendant’s back shop, 
and sought to restrain the use of the defendant’s pes- 
tle and mortar, which had now become a nuisance, 
though formerly it had not been noticed. Held, that 
the defendant had not acquired a right to make the 
noise complained of by user which was neither physi- 
cally capable of being prevented nor actionable by the 
servient owner. This principle is applicable both to 
affirmative and negative easements. 2. In considering 
what is a nuisance, regard must be had to the locality. 
—Sturges v. Bridgman. English Court of Appeal. 
28 W. R. 200. 


VENDOR AND PURCHASER — MUTUAL MISTAKE— 
CAVEAT EMPTOR.—P!aintiff put up for sale by auction 
a leasehold public house which was subject to a cov- 
enant restricting Sunday trading, plaintiff to grant an 
under-lease to the purchaser at arent of £105. Previ- 
ously to the sale the plaintiff obtained a letter from the 
freeholder offering to release the restrictive covenant 
on payment of £25. increased rent. Defendant pur- 
chased at the auction, and the letter, stamped as an 
agreement, was handed over to him, both parties be- 
ing under the impression that the freeholder could re- 
lease the covenant. Abstract of plaintiff’s lease was 
delivered to defendant showing that plaintiff’s inter- 
est was an under-lease for a term less one day, so that 
the consent of the plaintiff’s immediate lessors would 
be required to release the covenant. Defendant, over- 
looking this fact, took -an under-lease from plaintiff at 
the increased rent, the eovenant being omitted, paid 
his purchase-money and entered. On the same day 
the mistake was discovered, and defendant stopped 
payment of his cheek for part of purchase-money. 
Plaintiff brought an action for specific performance 
according to the conditions. Held, that defendant 
was too late in taking his objection, and the court 
granted specific performance according to the condi- 
tions, defendant’s under-lease to be rectified by hav- 
ing the restrictive covenant inserted, and the rent re- 
duced to £105. Decission of Jessel, M. R. in Tur- 
ner v. Skelton, L. R. 13 Ch. D. 130, disapproved. 
—Allen v. Richardson. English High Court. Chy. 
Div. 41 L. T. (N. S.) 615. 


AGREEMENTS IN RESTRAINT OF TRADE.—ARBI- 
TRATION.—1. An agreement to parcel out the steve- 
doring business of a port among the parties to it, 
Held, not invalid, though the effect of it might be to 
create a partial restraint upon the power of the parties 
to exercise their trade. 2. A clause in such an agree- 
ment providing that if either of certain merchants 
Mamed in the agreement should refuse to allow the 
stevedoring of any ship to be done by the party enti- 
tled to it under the agreement, and should require one 
of the other parties to do it, such party so required 
should give an equivalent to the party who lost the 
stevedoring, to be determined by arbitration; Held, 
not unreasonable, since it provides in a fair and rea- 
sonable way for each party obtaining the benefit of the 
stevedoring under the contract, and enables the mer- 
.chant to have the work done by whom he pleases. 38. 
But a provision that in the case of ships passing out ef 
the hands of the firms named in the contract, and be- 
‘ing chartered or loaded by other merchants who should 
not choose to employ the stevedores entitled under the 
agreement to the work, none of the parties thereto 
shall be allowed to do the stevedoring of such ships; 
Held. void, as against public policy. 4. A clause 
stipulating that all matters in difference which shall 
arise touching the agreement shall be submitted to ar- 
bitration, and prohibiting any action being brought in 
respect of the matters actually submitted to arbitra- 
tion, is a collateral and independent agreement, and 





an award thereunder is not a condition precedent to an 
action, except as regards sums of which the amount 
has under the agreement to be ascertained by award. 
—Collins v. Locke. English Privy Council. 28 W. R. 
189. 





UNITED STATES SUPREME COURT. 
October Term, 1879. 


DIVISION IN OPINION BELOW—LIABILITY OF ARMY 
OFFICER FOR OFFICIAL AcTs. —1. When on trial 
or hearing of a cause the judges of the circuit court are 
opposed in opinion on a material question of law, the 
opinion of the presiding judge is to prevail and be con- 
sidered the opinion of the court for the time being, 
but the judgment or decree rendered may be reviewed 
on writ of error or appeal, without regard to its 
amount, upon a certificate of the judges stating the 
question upon which they differed. 2. An officer of 
the army of the United States, whilst in service dur- 
ing the late war in the enemy’s country, was not liable 
to a civil action in the courts of that country for inju- 
ries resulting from acts of war ordered by him in his 
military character; nor could he be called upon to 
justify or explain his military conduct in a civil tribu- 
nal upon any allegation of the injured party that the 
acts complained of were not justified by the necessi- 
ties of war. He was responsible only to his own gov- 
ernment, and only by its laws administered by its au- 
thority could he be called to account. 3. When any 
portion of the enemy’s country was in the military 
occupation of the United States during the late war, 
the municipal laws were generally continued in force 
and administered through the ordinary tribunals for 
the protectiun and benefit of the inhabitants and oth- 
ers not inthe military service, but not for the protection 
or control of the army or its officers and soldiers. 4. 
Accordingly, when a brigadier-general in the army of 
the United States, during the war, in command of 
troops in Louisiana, was sued in a district court of 
that State— continued in existence after the military 
occupation of the country by the United States, and 
authorized by the commanding general to hear causes 
between parties—for ordering a military company to 
seize and carry off as supplies for the army certain 
personal property of the plaintiff, which seizure was 
alleged by him to have been unauthorized by the ne- 
cessities of war, or martial law, or by the superiors 
of the brigadier-general, and judgment by default 
was rendered against the brigadier-general for the 
value of the property, it was held, ina suit brought 
in the Circuit Court of the United States upon the 
judgment thus rendered, that the State court had no 
jurisdiction of the alleged cause of action, and that its 
judgment was void.—Dow v. Johnson. In error to 
the Circuit Court of the United States for the District 
of Maine. Opinion by Mr. Justice FIELD. Judg- 
ment reversed. 

REMOVAL OF CAUSES — WHEN PETITION NOT IN 
TIME—NOT ALLOWED UNLESS OPPONENT OF MOv- 
ING PARTY IS RESIDENT OF STATE WHERE BROUGHT. 
—In a petition filed in September, 1875, by a defend- 
ant, for the removal of a case to the United States 
Circuit Court, from a Missouri court, under the act 
of Congress of March 3, 1875, it appeared that the case 
was pending when the act was passed, and was tried 
April 14, 1875, and it did not appear that any of the 
plaintiffs were citizens of Missouri. After removal 
the circuit court remanded the case to the State court. 
Heid, noerror. The courts of the United States are 
not required to take any suit until in some form their 
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jurisdiction is made to appear of record. This rule 
applies to suits coming to them by removal as well as 
to those in which they issue the original process. 
Suits can not be removed from the State courts on ac- 
count of ‘‘prejudice or local influence,’’ unless the 
party opposed to him who petitions for the removal is 
a citizen of the State in which the suit is brought. 
The express provision of the statute is that ‘‘whena 
suit is between a citizen of the State in which it is 
brought and a citizen of another State, it may be so 
removed on the petition of the latter.’’ Rey. Stats. § 
639, sub. § 3. Theactof March 3, 1875 (18 Stat. 470). 
has not changed this provision of the Revised Statutes. 
Removals for this cause still depend on that section, 
which is a reproduction of the act of 1867. 14 Stat. 
558. As the plaintiffs are not shown to have been cit- 
izens of Missouri it is clearthat the defendants were 
not entitled to take the case to the courts of the United 
States on this ground. ‘To effect a removal under the 
act of March 3, 1875, the petition must be filed in the 
State court ‘‘before or at the term at which said cause 
could be first tried and before the trial thereof.’’ § 3. 
This has been held to mean. in respect to suiis pend- 
ing when the act was passed, that the petition must be 
filed at the first term of the court thereafter at which 
the cause could be tried. Meyer vy. Const. Co. 
21 Alb. L. J. 16. The act took effect from the time of 
its approval, March 3. The case was actually tried 
once in the State court on the 14th of April following. 
The petition was filed too late.—American Bible So- 
ciety v. Grove. Inerror tothe Usited States Circuit 
Court for the Western District of Missouri. Opinion 
by Mr. Chief Justice WalTre. Judgment affirmed. 21 
Alb, L. J. 128. 





SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 


September, 1879. 


BOND TO DISSOLVE ATTACHMENT — SURETIES— 
AMENDMENT OF DECLARATION.—In an action of 
contract against sureties ona bond given to dissolve 
an attachment, it appeared that in the plaintiff’s or- 
iginal declaration the debt alleged to be due was a 
balance of account, and that among the credit items 
of said account was one for merchandise; that the 
defendant in the original action upon the same day 
sued the plaintiff, and when the writ was entered at 
the same term of court the declaration therein show- 
ed that the cause of action was for the same merchan- 
dise credited as aforesaid; that the plaintiff paid the 
execution issuing in said suit and thereafter moved to 
amend his declaration by increasing his demand so as 
to include the price of said merchandise; that at the 
time of signing the bond defendants knew of said suit 
having been brought against the plaintiff, but were 
ignorant of the particulars thereof. Held, that the 
sureties must have understood that they made them- 
selves responsible, in no possible event, for more than 
the amount of said balance, with interest and costs, 
and the effect of the amendment being to increase the 
amount toa greater extent than they had intended to 
assume, and to introduce claims expressly excluded 
from the original declaration, tbe attachment was dis- 
solved, and the bond must fall with it. Gen. Stats. 
129, § 82; Hill v. Humewell, 1 Pick. 192: Willis v. 
Crooker, Id. 204, Wood vy. Denny, 7 Gray, 540; Free- 
man vy. Creech, 112 Mass. 480. Opinion by AMEs, J. 
—Prince v. Clark. 








PHYSICIAN — MALPRACTICE — DEGREE OF SKILL 
REQUIRED.—In an action against a physician and sur- 
geon for malpractice in dressing and caring fora se- 
vere cut upon the plaintiff’s wrist, it appeared that 
the defendant practised in a country town of about 
twenty-five hundred inhabitants, and had no experi- 
ence in surgery beyond that usually had by country 
surgeons. The presiding judge, in addition to other 
instructions not excepted to, instructed the jury that 
the defendant’s contract, as implied by law, was that 
he possessed that reasonable degree of learning, skill 
and experience which is ordinarily possessed by oth- 
ers of his profession, having regard to the present ad- 
vanced state of the science of surgery; that the de- 
fendant undertaking to practice as a physician and 
surgeon in a town of compuratively small population, 
was bound to possess that skill only which physicians 
and surgeons of ordinary ability and skill, practising 
in similar localities with opportunities for no larger 
experience ordinarily possess; and he was not bound 
to possess that high degree of art and skill possessed 
by eminent surgeons practising in large cities, and 
making a specialty of the practice of surgery; that 
he was not responsible for want of success, unless it 
were proved to result from want of ordinary care and 
attention, and then only to the extent of the injury 
caused by his want of skill and neglect, not for the 
whole consequences of the particular original injury 
or disease; he is not presumed to engage for extraol - 
dinary shill or extraordinary care and diligence; he is 
not responsible for errors in judgment or mere 
mistake in matters of reasonable doubt and uncer- 
tainty, provided he exercises ordinary skill and dil- 
igence; that the rule of law applicable to this 

“ase was not a rule of law applicable to physicians 
and surgeons alone, nor was it confined to other mem- 
bers of the learned profession, but it was equally ap- 
plicable to all persons who hold themselves out as pos- 
sessing special skill in the transaction of the business 
in which they are engaged; that a civil engineer, 
watchmaker, mechanic or blacksmith for instance was 
subject to the same rule of law. The plaintiff asked 
the judge to instruct the jury that it was incumbent 
upon the defendant to possess the degree of skill and 
learning possessed by well educated surgeons, and 
that the average degree of skill and learning possessed’ 
by the surgeons of this Commonwealth was not neces- 
sarily all the skill and learning which it was incumbent 
on the defendant to possess, which instruction the 
judge declined to give, and the plaintiff excepted. 
At the plaintiff’s request the jury was instructed that 
it the defendant had not the skill and experience to 
treat the wound he should have temporarily dressed it 
if necessary, and recommended the plaintiff to a more 
skilful surgeon, which in the case at bar it was not 
done (it being in evidence that an eminent surgeon 
resided within four miles of the defendant.) Held, 
that the exceptions must be overruled. The instruc- 
tions given were in conformity with the principles ap- 
plicable in such cases. Opinion by AMEs, J.—Small’ 
v. Howard. 





SUPREME COURT OF MICHIGAN. 


January, 1880. 


LIBEL—EXEMPLARY DAMAGES—EFFECT OF RE- 
TRACTION.—1. The publication of a libel is a volun-- 
tary act and is presumed to proceed from malicious 
motives, thus entitling the plaintiff to recover exem- 
plary damages. If it appears upon the trial that there 
was no intention in fact to injure the plaintiff, and 
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‘that all proper precaution was observed in the publica- 
‘tion of the article complained of, such facts will not 
prevent a recovery of such damages, but will reduce 
the amount thereof to such sum as must have inevita- 
bly have resulted from the wrong. Scripps v. Reilly, 
-88 Mich. 23. 2. Is the retraction of the article pub- 
lished after the commencement of the action to be con- 
sidered in mitigation of damages? Wethink not. No 
-direct authority in support of sucha position has been 
cited on the argument, and the cases referred to do 
not we think sustain sucha doctrine. If sucha re- 
traction may be so considered then there can be no 
limitation well fixed as to the time within which it 
should be made or beyond which it ought not to be so 
considered. Theaction may not be commenced until 
long after the publication complained of, and the trial 
may be still longer delayed. Besides, there may be 
more than one trial, so that after the libelous article 
has run its course a retraction could in no sense miti- 
gate the injury sustained. Indeed, at such a late day 
a retraction would but revive the scandal and might 
be an aggravation rather than otherwise. Aftirmed. 
“Opinion by Marston, C. J.—Evening News Assn. v. 
Tryon. 

BREACH OF PROMISE OF MARRIAGE—EVIDENCE— 
DAMAGES—OFFER AFTER ACTION COMMENCED.—1. 
In an action for breach of promise of marriage, the 
evidence showed a promise to marry when certain bug- 
gies, then in process of manufacture, were finished. 
No time was then mentioned nor did it otherwise ap- 
pear when the buggies were to be tinished: Held. that 
the law would imply that they were to be completed 
within a reasonable time, and even if the buggies had 
never been made the party couid not ‘abandon his con- 
tract on such a ‘ground, because evidently their com- 
pletion had no important bearing on the contract. 2. 
In such an action evidence as to the effect of the 
breaking of the promise upon the feelings of the plaint- 
iff is competent. 3. In such an action evidence of the 
financial position of the defendant is proper as bearing 
on the question of damages, and the fact that the female 
plaintiff has been seduced under such promise is also 
admissible in aggravation of damages. 4. On cross- 
examination of the plaintiff she was asked if she was 
then willing to marry the defendant. This was object- 
to and the objection sustained. The defendant was 
-called as a witness in his own behalf, and when exam- 
ined was asked by his counsel if he had not sent notice 
to plaintiff’s counsel shortly after the action was com- 
menced that he was then ready to perform the agree- 
ment to marry on his part. This also was rejected. 
Held, that the ruling of the court was correct. Af- 
firmed. Opinion by Marston, C. J.—Bennett v. 
Beam. 

GUARDIAN’S BOND—DEFENSE OF SURETY THAT HIS 
SIGNATURE WAS CONDITIONAL.—Suit on a guardian’s 
-bond made by D as principal and B as surety. The 
suit was against B. The bond was drawn upon a 
printed form, and filled in with all but the names of 
the obligors. It purported as drawn to bind the guar- 
dian as principal, and the word ‘‘sureties’’ was part- 
ly written and partly printed witha blank for their 
names not filled in. B signed the bond while no name 
was inserted as surety and gave it to D, with an agree- 
ment that D should procure the signature of one W as 
another surety, and that the bond should not be used 
without W’s signature; D did not obtain W’s signa- 
ture, but took the bond to the judge of probate, who 
wrote in B’s name and changed the word *‘sureties’’ 
to ‘‘surety,’’ and subsequently made an order of ap- 
proval. Held, that B was liable. When B signed the 
bond he made'D his agent to have it completed and de- 
livered. If B required a particular co-surety the most 
natural way of securing this was to have the name in- 





serted. If D had inserted the name of an entirely 
irresponsible person B would not have been helped by 
it, and the judge of probate if willing to accept B 
alone would not probably have inquired further. If 
the form presented to the judge suggested anything it 
did not of itself suggest that B had any preferences, 
and it was a natural inference that if he was willing to 
trust D far enough to allow him to put in any name he 
chose as a co-surety, he gave him credit enough to 
have his word accepted as true concerning the whole 
transaction. He was bound to know that one surety 
could be legally received, and that in giving the guar- 
dian a bond in blank he was giving him power to deal 
with it so as to make it no better for himself than if he 
had no co-surety. It does not seem to us under such 
circumstances the judge of probate was bound to be 
any more suspicious than he was in this case. Affirm- 
ed. Opinion by CAMPBELL, J.—Brown v. Perkins. 





SUPREME COURT OF OHIO. 
February, 1880. 


ASSIGNMENT FOR BENEFIT OF CREDITORS BY 
MORTGAGOR IN POSSESSION — ACTION.—Where a 
mortgagor in possession of goods mortgaged makes an 
assignment thereof for the benefit of his creditors, 
and the assignee proceeds in the probate court to ad- 
minister the trust, in accordance with the statutes 
regulating such assignments, the mortgagee can not 
maintain an action against the assignee for converting 
the property to his own use. In such case, his inter- 
est in the property under the mortgage, where the as- 
signee is clothed with authority to sell the goods, is 
transferred to the fund arising from the sale vy tie as- 
signee. And it will make no difference that the condi- 
tion in the mortgage was broken at the time of the as- 
signment. Opinion by OKEY, J. WHITE, J., dis- 
senting, being of opinion that the mortgagees were 
entitled on demand to the possession of the mortgaged 
property as against the assignee. Reversed.—Linde- 
mann v. Ingham. 

DISTURBING THE PEACE — SINGING ON ‘‘ SIDE- 
WALKS OR STREETS.’’—1. A municipal corporation 
having power to preserve the peace and good order 
therein, passed an ordinance making it unlawful for 
any person or persons to disturb the peace and quiet 
of the village .or of any citizen thereof by singing, 
speechmaking, ete., on any of the streets, alleys or 
sidewalks: Held, (1) that such ordinance is not void 
for want of power to pass it; (2) where the public 
peace has been disturbed it is no defense under such 
ordinance to show that the acts complained of were 
committed in the conducting of religious exercises. 
2. Where an ordinance forbids singing on the ‘ ‘streets 
or sidewalks,’’ a complaint charging that the ordin- 
ance was Violated by singlng on a street, is not sup- 
ported by proof that the act was done on a sidewalk. 
3. Where an ordinance makes it unlawful to disturb 
the peace and quiet of the municipality by singing, 
etc., proof of the character, manner and circum- 
stances of the act is admissible. Reversed. Opinion 
by McILVAINE, J.—Trimble v. Village of Bucyrus. 


ULTRA VIRES — UNAUTHORIZED PURCHASE BY 
CORPORATION — WHO MAY DEFEAT TITLE. —1. 
Where property which a corporation under certain 
circumstances is authorized by its charter to ac- 
quire, is purchased in a mode or fora purpose not 
authorized, the title of the corporation to the proper- 
ty can not be defeated by a party who is a stranger to 
the agreement by which the property was acquired, 
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and who is not injured by the transfer. 2. A life in- 
surance company doing business under the act of 
April 16, 1867 (S. & S. 218), purchased the assets of 
another company doing business under the same act, 
and in consideration thereof agreed to assume its risks 
and to pay its debts. Among the assets was the prom- 
issory note of the defendant (plaintiff in error), 
which was indorsed by the selling to the purchasing 
company. Held: 1. That in an action on the note by 
the purchasing company, it will be presumed in the 
absence of any averment to the contrary that the 
agreement between the companies has been perform- 
ed, or at least that it has not been abandoned. 2. 
That where the validity of the note is admitted, the 
fact that the agreement between the companies is un- 
authorized by their charters, is not a defense to the 
maker of the note. 3. Where there appears to be no 
connection between the taking of stock by the defend- 
ant in the selling company and the giving of the note, 
the fact of his being such stockholder will not effect a 
recovery on the note, in the absence of any showing 
that the transfer of the note was to his injury or pre- 
jugiice as a stockholder. Affirmed. Opinion by 
WHITE, J. OKEY, J., dissented on the ground that 
the Union Central Life Insurance Company is not the 
real party in interest, and hence can not maintain an 
action on the note in question, no element of estoppel 
appearing in the record.—Hhrman v. Union Central 
Life Ins. Co. 


SUPREME COURT OF INDIANA. 
January, 1880. 


SHERIFF’s SALE—DEFECTIVE DESCRIPTION- RE- 
VIVAL OF JUDGMENT.—Where the description of the 
property ina sheriff’s sale is so defective as to convey 
absolutely nothing, the plaintiff’s judgment is not 
satisfied in equity, and he is entitled to have the levy, 
sale, deed and entry of satisfaction set aside and his 
judgment revived and declared in full force from the 
rendition thereof. 24 Ill. 650. Reversed. Opinion 
by Scott, J.—Kircheval v. Lamar. 

DESECRATION OF SABBATH — WHAT ARE WORKS 
OF NECESSITY.—The appellant was indicted and con- 
victed for desecrating the Sabbath by the performance 
of common labor. It appeared by the evidence that de- 
fendant had over thirty acres of wheat to be harvested 
and had no reaper. He and othere joined with a per- 
son who had a reaper and commenced cutting their 
wheat, beginning with the ripest. The defendant’s 
wheat was in part cut before the Sabbath in question, 
and might all have been cut before that day but fora rain 
that came on during the preceding week. His wheat 
was ‘*dead ripe,’’ and a rain would have seriously in- 
jured it. Held, that the cutting of the wheat was 
clearly a work of necessity, for which the defendant 
was not liable as fora breach of the criminal law. 
Reversed. Opinion by WORDEN, J. — Turner v. 
State. 

DIVORCE— CUSTODY OF CHILD — LIABILITY FOR 
MAINTENANCE.—This was an action by appellant 
against appellee to recover for the maintenance of an 
infant child of the latter. Defendant answered that 
he was the father of the child, who was the issue of a 
marriage between himself and appellant, and thata 
divorce had been granted appellant on her application 
and the custody of the child awarded to her. A de- 
murrer to the answer was overruled. Held, that the 
plaintiff might, if her case warranted it, and should 
have obtained a provision for the support of the child 








in her action for divorce, and having taken her decree 
for divorce and the custody of the child without any 
provision for its support, she took upon herself the 
burden of its support and can not now maintain an 
action therefor. If the court in the action for divorce 
erroneously refused to make her an allowance to be 
paid by the father of the child for its maintenance, 
she had her remedy. Affirmed. Opinion by Scort, 
J.—Husband v. Husband. 

BANKS AND BANKING — RECOVERY OF MONEY 
PaID ON ALTERED CHECK. — Long drew his check 
for eight dollars on the appellants, his bankers, in fa- 
vor of Bates. Bates, or some one else, raised the 
check to eighty dollars, took it to the appellees and 
desired them to cash it. The appellees took it to ap- 
pellants who said they would pay it during banking 
hours. Appellees then paid the check to Bates and 
had him indorse it to them. Next day appellees pre- 
sented the check to appellants and received thereon 
the full amount of eighty dollars. All this time both 
parties believed the check to be genuine and unalter- 
ed. Appellants brought this suit against appellees to 
recover the money paid on the check, but were de- 
feated in their action. Scott. J., in reversing the 
judgment below, said: ‘‘If when the appellees pre- 
sented thecheck to appellants the latter had certified 
it in the usual form, instead of saying they would 
pay it during banking hours, and afterwards on dis- 
covering that the check had been raised had refused 
to pay it, the appellees could not have recovered on it 
against the appellants for the reason that the certify- 
ing a check is only an agreement that the signature of 
the drawer is genuine and that he has funds in the 
bank to meet it. 59 N. J. R.67. This being true it 
follows that if the plaintiffs had certified the check 
and afterwards paid it before discovering it to be 
a raised and altered check, they could have recovered 
the money from the parties to whom it had been paid. 
67 N. Y. 458. The verbal promise of the drawer of a 
check can be of no more binding force than his writ- 
ten certification. Hence, the drawer should not be 
held to pay a forged check when the forging consists 
in altering the body of the check upon a verbal prom- 
ise to pay during banking hours.’’—Parke v. Roser. 





SUPREME COURT OF ILLINOIS. 
[Filed at Ottawa, Jan., 1880.] 


CORPORATION—SEAL OF PRESIDENT — EVIDENCE 
OF INCORPORATION .—The main question in this case 
—the constitutionality of the act of incorporation of 
the International Mutual Trust Company has been de- 
termined in favor of its constitutionaltty in the case of 
People v. Lowenthal, decided at the present term. 
The further question is made in this case that there 
was no competent evidence of the change of the 
name to the International Bank; that the certificate of 
the fact required to be filed with the Secretary of State 
was under the private seal of the president of the cor- 
poration instead of being as it should have been under 
the seal of the corporation. In the copy made by the 
Secretary of State introduced in evidence, there ap- 
pears aftixed to the name of the president the follow- 
ing (seal): SHELDON, J., says: ‘‘The seal aflixed af- 
fords prima facie evidence that it is the seal of the 
bank. Phillipsv. Coffee, 17 Ill. 157. It was not nee- 
essary for the secretary to make a fac simile of the cor- 
porate seal. Ill. Cent. Rk. Co. v. Johnson, 40 Ill. 37.’’ 
Aflfirmed.—Anthony v. International Bank. 


INJUNCTION—SCHOOL TAX — POWERS OF SCHOOL 
DIRECTORS TO ALLOW RELIGIOUS MEETINGS IN 
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SCHOOL HovusEs.—This was a bill for an injunction by 
complainant asa citizen, tax-payer and freeholder of 
the school district of which defendants were directors, 
to retrain them from allowing the school house of that 
district to be used by any society or organization for 
the purpose of areligious meeting house. A demur- 
rer was filed to the bill, which the circuit court sus- 
tained and dissolved the temporary iujunction which 
had been granted, and dismissed the bill. The com- 
plainant appealed to this court.. SHELDON, J., says: 
‘*By statute the supervision and control of school 
houses is vested in the school directors of the district 
‘who may grant the temporary use of school houses 
when not occupied by schools for religious meetings 
and Sunday schools,’ ete; Rev. Stats. 1874, p. 958, § 
39. There is clearly sufficient warrant in the statute 
if that be valid for the action of the school directors. 
But the statute is assailed as being unconstitutional. 
The clauses of the Constitution which are pointed out as 
being supposed to be violated by this statute are the 
following only: ‘No person shall be required to attend 
or support any ministry or place of worship against 
his assent, nor shall any preference be given by law to 
any religious denomination or mode of worship.’ 
Art. 2, §3. Art. 8, § 3, forbidding among other pub- 
lic bodies the general assembly or any school district 
from ever making any appropriation or paying from 
any public fund whatever anything in aid of any 
church or sectarian purpose, ete., and forbidding the 
State or any public corporation from making any grant 
or donation of land, money, or other personal prop- 
erty to any church or for any sectarian purpose. ‘All 
lands, moneys or other property, donated, granted 
or received for school, college, seminary or university 
purposes, and the proceeds thereof, shall be faithfully 
applied to the objects for which such gifts or grants 
were made.’ Art.8, §2. The latter one relates to 
the subject of a gift or grant which this school house 
is not shown to be, and if it were it is not perceived 
wherein an incidental use of the house for the holding 
of religious meeting not in any way an interference 
with school purposes would in any reasonable sense be 
inconsistent with its faithful application to the object of 
the giftorgrant. * * * Religion and religious wor- 
ship are not so placed under the ban of the Constitu- 
tion that they may not be allowed to become the recip- 
ients of any incidental benefit whatever from the 
public bodies or authorities of the State. That instru- 
ment itself contains a provision authorizing the legis- 
lature to exempt property used for religious purposes 
from taxation, and thereby the same as is complained 
of here, there might be indirectly imposed upon the 
tax-payer the burden of increased taxation, and in 
that manner the indirect supporting of places of wor- 
ship. * * * * We think the court rightly sustained 
the demurrer and dismissed the bill.’’ Affirmed.— 
Nichois v. School Directors. 








QUERIES AND ANSWERS. 


[*.* The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request- 
ed. The queries must be brief; long statements of facts of 
particular cases must, for want of space, be invariably reject - 
ed. Anonymous communications are not requested. | 


QUERIES. 

13. Procedure civil before justices. Dassler’s Stat. 
1879, p. 814, sec. 75. How many changes can be 
taken within the meaning of said section? 


Wellington, Kas. H.& G 
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CURRENT TOPICS. 





The last number of the Jrish Law Times which has: 
reached us contains a complaint which if it were true- 
would be just. Our transmarine contemporary 
charges us with having in a late number of the JoUR- 
NAL reprinted a case and a note from its columns 
without acknowledging the source from whence they 
were obtained. The case referred to is that of Burke 
». Cork etc. R. Co., onthe subject of actions for 
damages for causing death, and was published in our 
issue of January 16, 1880. We can assuré our con- 
temporary that nothing was further from our inten- 
tion or our desire than to appropriate the article in 
question without the acknowledgment which literary 
courtesy as well as fair dealing rightly demand. In 
fact we did not doso. We have not to our knowledge: 
since the first number of this paper was issued, taken 
a single article from any exchange, either American 
or foreign, which we have not credited to its authors 
or proprietors. We have never held out that as ours 
which was notours. We have never attempted to 
gain a reputation with the property of others. In 
short the CENTRAL LAW JOURNAL has had a too fre- 
quent experience of this method—in the horde of small 
and ephemeral publications which it has encountered 
from time to time since its foundation, and which 
have lived for short periods by feeding upon its. 
stores—not to be ready at all times to discourage this 
species of journalism. The note referred to was 
credited to the Jrish Law Times, as any one can see 
who will turn to the table of contents of that week’s. 
number, and when the semi-annual index is issued it 
will appear there in the same manner. It is true that 
the name of the Irish Law Times does not appear at 
the end of the article. But this, for reasons connect- 
ed with the typographical appearance of the paper, is 
not our style. The names of the writers of original 
articles are not given at the end of their papers, but 
in the table of contents, and when the voluine is com- 
pleted and those pages are discarded, then in the in- 
dex. Our contemporary wil, we imagine, withdraw its 
complaint when it understands that we give the same 
prominence to the source ofa re-printed article that we 
do to the name of the writer of an original article not 
connected with our immediate staff. And this we did 
in the case before us. This week as we happen to be 
on the subject of acknowledgment of favors, we beg to 
call the special attention of our subscribers to the fact 
that the article on ‘*Proof of the Corpus Delicti’’ in 
this number, is from the Irish Law Times of January 
3, 1880. 





The telephone has got into court already. In the 


- year 1869 the English government purchased the tele- 


graph lines of that country, after which a statute was 
passed giving to the postmaster-general the exclusive 
privilege of transmitting telegrams within the United 
Kingdom. The sole right of using the ‘‘ telegraph ’’ 
is thus vested in the Government, and this word is de- 
fined in the statute as follows: ‘*Any apparatus for 
transmitting messages by means of electric signals and 
any apparatus connected by wires for the purpose of 
telegraphic communication.’’ The Edison Telephone 
Company has commenced business in Great Britain, 
and now comes the attorney-general with an informa- 
tion to the Court of Exchequer claiming that the tele- 
phone is within the statute just cited. The Law 
Journal comes to the conclusion that the law is on the 
whole with the Government, and says: ‘‘ Is the 
telephone an apparatus producing ‘electric signals? 
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The telephone, it may be said, does not transmit sig- 
nals; it transmits the actual voice. This is the difti- 
culty which meets the attorney-general on this head. 
Those patentees whose invention is independent of 
electricity of course escape this head of the definition. 
Secondly, Is a telephone an apparatus of wires for tel- 
egraphic communication? It consists partly of wires; 
and unless some peculiar significance is given to the 
word ‘telegraphic’ it is for telegraphic communica- 
tion. A communication would be none the less tele- 
graphic because it was not reduced into writing, but 
was read off direct by the correspondent. That part of 
the derivation of ‘telegram’ which means ‘writing’ is 
not literally used, but metaphorically. So a means of 
communication is none the less telegraphic because it 
acts upon the ear, as in the case of the telephone; and 
not on the eye, as in the case of the telegraph proper. 
This branch of the definition includes telephones, 
whether they use electricity or not. It must not be 
supposed that the act of Parliament forbids every form 
of competition with the Government telegraph. The 
mere fact of the Government having, as the attorney- 
general pathetically mentioned on the motion for an 
injunction, expended millions in the purchase of the 
telegraphs, will not give them the power of suppress- 
ing a rival not within the strict bounds of the statutory 
monopoly. For example, suppose some sanguine 
speculator, drawing his inspiration from the past in- 
stead of the future, were to revert to the old mode of 
signalling by semaphore. This would be neither an 
apparatus producing electric signals, nor an apparatus 
of wires for telegraphic communication. The same 
observation would apply if some would-be Mercury of 
the day were to go still further back in the world’s 
history and employ carrier pigeons. On the other, 
it is open to the inventor,if he be ingenious enough, to 
evade the postmaster-general’s monopoly; but he will 
probably have to abandon electricity,and at all events 
keep quite clear of wires.’’ In this country the 
Government has not the monopoly of the telegraph, 
but might not the same question arise between the 
telegraph and telephone companies? And again, if 
there is this relation between the two an interesting 
question may soon present itself as to the legal status 
of the latter, considering that there are decisions of 
authority to the effect that a telegraph company is a 
common carrier and subject to its responsibilities. 





The conviction of Mr. Squeers of Dotheboys Hall 
in the person of the Rev. Mr. Cowley, of the 
Shepherd’s Fold of New York, is atriumph for Amer- 
ican justice. For once we have surpassed the much 
vaunted British justice. We have never read that Mr. 
Squeers was ever sent to prison for the cruelties which 
the pupils at his institution suffered at his hands, 
although he once expressed his astonishment at what 
he called ‘*some bothering law business connected with 
an action for what they call neglect of a boy,’’ But if it 
be answered that Squeers was but the creature of 
the novelist’s brain, we have only to say that what 
Dickens drew he drew from life, and as he himself said 
in his preface to ‘‘ Nicholas Nickleby,’’ he was threat- 
ened with more than one action for libel after the pub- 
lication of his book, showing that such institutions as 
he pictured were not unknown to that country. It is 
hardly necessary to state the facts of the Rev. Edward 
Cowley’s case, for the story of the sufferings of the 
half-starved inmates of his ‘‘fold’’ has been told in 
every newspaper in the land during the last few weeks. 
The law has been swift in his case—it is only a month 
since his crimes were discovercd—and it has not re- 
garded his position—that of a clergyman in the 
Episcopal church. He has received the extreme 
penalty of the statute, much to the satisfaction of 





philanthrophic people everywhere. His conviction 
was easier from the fact that bya statute of New York it 
is provided that whoever having the care or custody 
of any child shall wilfully cause or permit the life of 
such child to be endangered, or the health of such 
child to be injured, or who shall wilfully cause or per- 
mit such child to be placed in such a situation that its 
life may be endangered or its health shall be likely to be 
injured, shall be guilty of a misdemeanor. 
This is the first conviction under the statute. 
In an English case tried in 1868, (Reg. v° 
Wagstaffe, 10 Cox. CC. 530), the defendants, 
members of a religious sect called ‘‘ Peculiar People, ’’ 
were indicted for the manslaughter of their child by 
neglecting to provide for its proper medical attendance. 
One of the tenets of this sect was not to call in a phy- 
sician in case of illness but to trust to Providence. In 
consequence of a lack of medical attendance the child 
in the case at bar died. Willes, J., instructed the 
jury that although the doctrine of the defendants 
might be repu&nant to their common sense still they 
had evidence before them that the defendants had 


_acted in accordance with their honest belief, and in 


his opinion this was a case in which affectionate 
parents had done what they thought was best for the 
child. The prisoners were acquitted. It may be 
noted, however, that the learned judge in his charge 
said: ‘‘If a parent had the means of supplying his 
child with food and were to keep it starving even 
under a notion that he had some religious duty im- 
posed upon him to starve it, and if it could be made 
out that that was an insane and morbid belief, every- 
body would come to the conclusion that there must be 
a conviction, for all the reasoning in the world would 
not justify a man in starving a child to death.” Seven 
years later, a statute having meantime been passed 
making it a criminal offense for a parent to neglect to 
provide adequate food, medical aid, ete., whereby his 
health was injured, one Downes, another member of 
the ‘‘Peculiar People,’’ was indicted under circum- 
stances similar to those in Wagstaffe’s case. The 
prisoner was convicted, and an appeal affirmed by the 
full court. But all the judges agreed that without 
the statute the result would have been different. 
‘*The statute,’’ said Bramwell, J., .‘ ‘imposes an ab- 
solute duty upon parents, whatever their conscien- 
tious scruples may be.’’ Reg. v. Duwnes, L. R. 1 
Q. B. Div. 28. 





RECENT LEGAL LITERATURE. 





THE LIFE OF JUDGE CURTIS. 

We have delayed a notice of these interesting vol- 
umes until we could have an opportunity of reading 
them with that degree of care which their subject and 
their intrinsic merit seemed to deserve—a pleasing 
task, the execution of which has been delayed by a 
variety of circumstances which need not be mention- 
ed. In the meantime the work has been so extensive- 
ly reviewed and in such favorable terms that the pres- 
ent notice will perhaps be of no special value unless to 
some belated reader, who, being also hindered in like 
manner, did not find an opportunity to take it up 
when it was being generally read. 

No American lawyer has ever been more extensively 
honored than Judge Curtis. Mr. Justice Miller re- 
garded him as being the greatest lawyer this country 
had produced, and Mr. Justice Nelson did not hesi- 
tate to pronounce him the greatest lawyer in the 





A Memoir of Benjamin Robbins Curtis, LL.D., with 
some of his Professional and Miscellaneous Writings. 
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world. This is certainly high praise. Doubtless our 
bar has produced men of more eloquence, but they 
have been but few in number—profounder jurists, but 
they have been still fewer. But as a jurist,a lawyer, an 
advocate, qualified for all the highest duties of the 
bar and the bench; it is but fair to say that Judge 
Curtis has had no equal among us. One can not think 
of him without recalling the saying of Homer, as En- 
glished by Pope: 

“To few and wondrous few has Jove assigned 

A wise, extensive, all-considering mind; 

Their guardians these the nations ’round confess, 

And towns and empires for their safety bless.” 

What renders all this far more agreeable is the fact 
that he was a man of steadfast moral principles and 
high moral courage. The honor of the bar and the 
integrity of the bench were perfectiy safe in his hands 
He prostituted his talents for no’ improper purpose; 
he applied his learning to no unworthy end. He was 
emphatically a good man as well as a great man. His 
views of life were extremely conservative. He was 
not born for the reformation of the law. The spirit of 
Brougham and Romilly entered not into his philoso- 
phy. Perhaps his comprehensive glance perceived in’ 
the wide expanse of the law a beauty and harmony 
not perceptible to minds of inferior breadth and less 
steadiness of contemplation, which made amends for 
many disparaging irregularities. Like Lord Bacon he 
would have had all changes be like those which are 
brought about by time, slow, gradual and almost im- 
perceptible, but inthe end most extensive. We can 
not but think that his conservatism, without being 
stupid and arbitrary like that of Ellenborough, was 
pushed beyond the proper limit. The controversy is 
now however well-nigh over; and when such is the 
case the ease with which an opinion may be formed 
detracts greatly from its merit. 

We are glad that such a man as Curtis has lived. In 
his life there was something elevated, intellectual, 
equable, noble, that on reflection must command the 
highest and most enduring praise. We are glad to have 
him thus presented that his manner of living and his 
best thoughts may be made familiar things. ,His life 
is well narrated. The second volume contains his 
principal writings and speeches. The whole work is 
replete with interest and instruction, and should be 
read by every lawyer who cares anything for the high- 
est ideals of professional life. 





NOTES. 





—Sir William Erle, for many years Chief Justice 
of the English Court of Common Pleas, died on the 
29th ult., aged 86. He was born in 1793, and called 
to the bar in 1819. In 1845 he succeeded Mr. Justice 
Erskine as one of the judges of the Common Pleas. 
In the following year, on the death of Mr. Justice 
Williams, he was transferred to the Court of Queen’s 
Bench, where he sat for thirteen years under the suc- 
cessive presidency of Chief Justices Denman and 
Campbell. In 1859, Lord Campbell received the Great 
Seal, and Chief Justice Cockburn was promoted from 
the Common Pleas to the Queen’s Bench, and Sir 
William Erle returned to the Common Pleas Court as 
Lord Chief Justice. Under his presidency, with such 
puisne judges as Williams, Crowder, Willes, Byles, 
Keating aud Montague Smith, the authority of the 
Common Pleas stood very high, and the court Was 
much resorted to by plaintiffs. Chief Ju&tice Erle re- 
tired from the bench in 1866. 

—"‘I recall an anecdote of Mr. Webster, ’’ says the 
correspondent of » New York paper, ‘‘connected with 
a great trial which was told me by Judge Warren, 





who was associated with him in the case. There had 
been so much delay in its progress that Mr. Webster, 
who wanted to be back in Boston to entertain a dinne: 
party upon a day which had been fixed, lost his 
patience, and repeatedly declared that he would not 
argue the case at all. They went home to dinner, 
during which Mr. Webster remained silent and 
gloomy. At the end of the repast, he came back to 
the subject: ‘Tell your client Mr. Warren,’ he 
said, ‘that I shall not argue this case.’ Then the 
blood of all the Warrens which was quite as good as 
the blood of all the Websters, was aroused. ‘Mr 
Webster,’ said the judge, ‘my client is your client, 
and if you have any messages to send to him, you may 
send them by your own bootblack.? Mr. Webster 
gave a great start, looked fiercely into the fire for 
about ten minutes, and then jumping up with a smile, 
said: ‘Charley, isn’t it about time to go into court?’ 
And into court they went, and Mr. Webster did stay 
to argue the case, and won it, though the verdict was 
afterward set aside. ’’——Mr. Brisket (the butcher)— 
**Good morning, Mr. Chattles! You’re a lawyer and 
I want your advice. What can I do with a man whose 
dog steals some meat from my shop?’’ Mr. Chattles 
(the lawyer)—‘*Demand the value, or summon the 
owner.” Mr. Brisket (triumphantly)—‘ ‘Then I want 
six and sixpence from you, sir, or else I’]l summons 
yer! Your dog there ran away with a piece of mutton 
o’ that valley from these premises last night.’’ Mr. 
Chattles—‘‘Hum—ah—h’m! Then if you’ll hand me 
over twopence we shall just be square, Mr. Brisket, as 
my fee for consultation is six-and-eightpence.’’ 


—Logan E. Bleckley, one of the associate justices 
of the Supreme Court of Georgia, resigned his seat on 
the bench on the 2nd inst. ‘‘In many respects,’’ 
writes our regular Georgia correspondent, ‘‘he was 
the most extraordinary judge that ever sat upon the 
Supreme Bench in our State. His decisions evince 
great learning and research, and are clothed with a 
quaintness of phraseology which has made them 
favorite sources of quotation everywhere. He was 
born in the mountains of North Georgia, and still re- 
tains about his appearance something of the back- 
woodsman; but he is a true poet and a profound meta- 
physician as well as a great lawyer. In the language 
of Hallam, he ‘scatters the flowers of polite literature 
over the thorny brakes of jurisprudence.’ On the 
morning he delivered his last decision on retiring 
from the bench, he read the following lines. It may 
be added that in his letter to the Governor, Judge 
Bleckley based his resignation upon the ground (dic- 
tated by genuine modesty) of inability to discharge the 
duties of the office satisfactorily to himself, and of his 
failing health under the stress of the labors imposed by 
his position.’’ The following are the lines referreJ to: 

In the Matter of Rest. 
BLECKLEY, J. 

1. Rest for hand and brow and breast, 
For fingers, heart and brain! 

Rest and peace! a long release 
From labor and from pain; 

Pain of doubt, fatigue, despair— 

Pain of darkness everywhere, 
And seeking light in vain! 


2. Peace and rest! Are they the best 

For mortals here below? 
Is soft repose from work and woes 

A bliss for men to know? 
Bliss of time is bliss of toil; 
No bliss but this, from sun and soil, 

Does God permit to grow. 

They were ordered to be spread upon the minutes 
of the court. 
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